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The Consumers’ Price Index rose to 184.6 on April 15, 
only 0.1 per cent above March 15 (1935-1939—100). 
The temporarily stable figure was 8.5 per cent above 
pre-Korean June, 1950, and 9.6 above a year ago. 


Gross weekly earnings of factory workers averaged 
$64.22 in mid-April, slightly down from the previous 
month, but $7.29 more than a year ago. Gross hourly 
earnings stood at $1.57 in both March and April. 


From the March figure of 60,179,000, the number of 
workers in the labor force dropped slightly to 60,044,000. 
Unemployment figures looked better: 2,147,000 in 
March and 1,744,000 in April. 


New claims for unemployment compensation dropped 
from 770,000 in February to 729,000 in March. Figure 
compared favorably with 1,294,000 in March, 1950. 


The number of new strikes in March was the same as 
in February, 350. The number of workers involved in 
the new disputes dropped 80,000, to 140,000 for March. 


On the basis of 1935-1939—100, preliminary estimates 
by the Board of Governors of the Federal Reserve 
System placed industrial production at 222 in April, 
same as in March. Monthly average was 200 in 1950. 


Manufacturers’ sales rose in March to $24,430,000,000. 
The February figure was $21,826,000,000. Both months 
stood above the $18,531,000,000 of March, 1950. Inven- 
tories and new orders went up from February to March. 


With 1926 representing 100, wholesale prices stood at 
182.2 on May 19, slightly down from the 183.4 that 
was recorded on May 5, two weeks previously. On 
May 20 last year the index was 156.1. 


March retail sales were estimated at $12,325,000,000, 
a drop from the February figure of $13,075,000,000. 
Retail inventories rose from $17,817,000,000 in Febru- 
ary to $18,400,000,000 in March. 


Cash dividends publicly reported in March were 
valued at $1,049,600,000. This was a sharp increase 
over the $818,400,000 reported in March, 1950. 


Total outlay in April for new construction rose to 
$2,353,000,000, a new record for the month. Private 
residence building in April amounted to $911,000,000, 
seven per cent above March. 


For the week ending May 19, there were 171 busi- 
ness failures reported, a drop from the 181 reported 
for the week ending May 12. Figure a year ago was 199. 
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Picketing and the Free Market— 
Vegelahn Re-examined 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


ERHAPS IT IS TRUE, as Henry 

Hazlitt has suggested, that if the free 
market did not exist a society of enter- 
prising and ingenious men would have tq 
invent it, or live lives of dull, despairing 
frustration.’ Be that as it may, the free 
market is an organic growth, the invention 
of no one, the possession of all; and, clut- 
tered as it is with restrictions—some by 
government, some by businessmen, some 
by labor unions—the free market is none- 
theless the characteristic economic institu- 
tion in this country, even today. 

But its structure today is less clearly 
evident, owing to what may be called the 
growth of institutional restrictionism—in other 
words, the hampering of freedom on a 
really large and “respectable” scale—than 
it once was. We are here concerned with 
only one aspect of modern institutional 
restrictionism, that involved in labor rela- 
tions and, more particularly, the qualifica- 
tions of free-market principles which are 
imposed by picketing. The subject matter 
has been preliminarily explored in the two 
preceding installments of “The Developing 
Law,” where the objects, attributes and 
effects of picketing have been discussed. 


The analysis there was designed to show 
that picketing operates to cut off employers 
from vital markets, as a means of inducing 
them to come to terms; and that this objec- 
tive is attained as a result of the proscrip- 
tive, coercive, compulsive nature of picketing. 
In this article we shall attempt to delineate 
the manner in which judges bfed in the 
common-law, free-market tradition reacted 
to picketing at first. 

This project can be best executed, it is 
believed, by a detailed analysis of a single 
labor law case, in the light of the economic, 
political and legal doctrines prevailing in 
1896, when this case was decided. The case 
is Vegelahn v. Guntner,? acknowledged by all 
labor law students as one of the great labor 
cases of all time; the relevant economic, 
political and legal doctrines are of course 
those which make up the underpinnings of 
the free market. 


HE CHARACTERISTICS of the free 
market may be sketched very briefly: 
the right to work or not to work, to hire 
or not to hire, to produce or not to produce, 
to sell or not to sell, to buy or not to buy. 
However, this bare statement is not enough; 





1 Hazlitt, The Great Idea (1951). In this quasi- 
novel, Mr. Hazlitt has a dictator introducing the 
fundamental elements of the free market in a 
society which has limped along fgr many years 
under a socialist-totalitarian system. 
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2167 Mass. 92, 44 N. E. 1077, 35 L. R. A. 722 
(1896). All succeeding statements of fact and 
quotations in this article, where otherwise un- 
identified, are from Vegelahn. 
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indeed, so restricted, the statement may 
even be misleading. In the first place, con- 
ditions were such during the nineteenth 
century in this country as never to call for 
this kind of statement. The rights were so 
firmly fixed in the minds of everyone that 
it was simply unnecessary to state them. 
They were accepted as readily, apparently, 
as citizens are beginning to accept the 
proposition that it is appropriate for gov- 
ernment agencies to be concerned with our 
old age; our health; the products we use, 
wear, and eat; and even our adult enter- 
tainment—if the prohibition of ““The Miracle” 
in New York is an indication of things 
to come. 


In the nineteenth century it was an ac- 
cepted rule of the game that an employer 
could hire or refuse to hire applicants for 
employment largely as he wished. Equally 
accepted was the proposition that workers 
could apply or refuse to apply for employ- 
ment, again largely as they wished. If job 
applicants asked for wages higher than the 
employer chose to pay, the chances were 
that no deal would be made between the 
employer and the applicants. On the other 
hand, if persons already employed becarne 
dissatisfied with their wages, they were 
free to leave work. By the end of the 
century there was no question at all of their 
right to leave either singly or in concert. 
Free-market economic theory and support- 
ing legal doctrine accepted the strike for 
higher wages as an incident of the right 
to work or not to work. But the important 
issue for free-market theorists has never 
been whether workers have a right to com- 
bine or to cease work in concert, say, for 
higher wages. The basic question has been 
whether workers choosing to leave their 
jobs in concert have a right to force other 
workers, not so minded, to stay away from 
work. This was the real issue in Vegelahn 
v. Guntner. : 


What was a common-law court to do 
when faced with this problem? From time 
immemorial men have tried to utilize old 
decisions when faced with new problems. 
When old decisions are not “squarely in 
point,” when the facts of the closest old 
decisions differ somewhat from the facts 
of the new problem, men take the next 
best alternative: They look for old cases 
which are “something like” the new one. 





The closer the analogy, the more likely it is 
that critics will approve the application of 
the old decision to the new problem. As an 
aid to deciding what techniques workers 

. . > 
might rightfully use in aid of a strike for 
higher wages, therefore, judges might well 
look to decisions involving the permissible 
scope of activities of other persons acting 
in their own economic interest. 

The assumption would be that workers 
have a complete right, individually or in 
concert, to withhold their services as a 
means of inducing their employer to raise 
their wages or improve their working condi- 
tions. True, the common law had for a 
fleeting spell veered toward the proposition 
that what one person may lawfully do—for 
example, refuse to work at the established 
rate—workers might not do in concert.’ 
But this position swiftly faded;* judges, 
too, respond to popular opinion. The 
“criminal conspiracy” doctrine as applied to 
a simple strike for higher wages did not 
last long, although the then “unformulated 
truth,” the element of “sound public policy” 
which it embodied, has been transplanted 
to the Sherman Act and its counterparts 
in state legislation—all of which statutes 
make it unlawful for businessmen to do 
in concert what each has a perfect right to 
do individually. 

But, under the common law and the free- 
market tradition could one, declining him- 
self to deal, also force others to refuse to 
deal? One might, in answering this ques- 
tion, check the other fundamentals of the 
free-market tradition—the right to hire or 
not to hire, to produce or not to produce, 
to sell or not to sell, to buy or not to buy. 
Suppose that an employer refused to hire a 
certain worker, for reasons sufficient to hitm- 
self. Could that employer force another em- 
ployer likewise to refuse to hire? The answer 
was clear, when the question was put in terms 
of force;*it was not so clear when the first 
employer simply asked the second to refrain 
from hiring. It was most unclear where the 
first employer threatened to withhold from 
the second something of concrete and ma- 
terial value to him if he should go ahead 
and hire the worker in question. 


AurrEns are roughly correspondent 
in the case of the refusal to produce. 
Of course, any manufacturer could refuse 
to produce, if he wished, but he could not 





3 Philadelphia Cordwainers’ Case, 3 Com- 
mons and Gilmore, Documentary History of 
American Industrial Society (Mayor's Ct., 1806). 

‘Cf. C h v. Hunt, 4 Metcalf 111 
(Mass. Sup. Jud. Ct., 1842), a case as to the 
exact meaning of which there is considerable 
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disagreement, but which indicates a reluctance 
on the part of a great judge in the free-market 
tradition, Chief Justice Lemuel Shaw, to uphold 
an indictment which charged a conspiracy and 
little or nothigg more. 
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compel, by means of threats of physical 
force, another person to desist from pro- 
ducing. He might ask, and he probably 
might, once again, threaten to withhold 
something of value if the second person 
insisted on producing; but, to repeat, he 
could not use physical force.® So, too, a 
businessman might decline to sell to a given 
purchaser, either because he was dissatisfied 
with the price offered, or because he per- 
sonally disliked the purchaser, or, indeed, 
for practically any other reason, good or 
bad. At the same time, he could not by the 
use of force, violence, fraud or misrepre- 
sentation block the purchaser’s access to 
other sources of supply. Furthermore, if 
the businessman joined with others to fix 
the price of the product he would be guilty 
of a nonancillary restraint of trade at com- 
mon law, and there is good authority to the 
effect that such a restraint of trade was 
considered unlawful per se, without regard 
to its reasonableness or unreasonableness.* 

Finally, a person might buy or refuse to 
buy, as he chose; but once again he ran 
afoul of the law if he used force, violence, 
fraud, misrepresentation, libel, etc., in inducing 
others to refuse to buy a particular product. 
He might ask or encourage others to refuse 
to buy, so long as he kept clear of specific 
common-law offenses; but he could go no 
further." 

This is, in very general terms, the kind 
of legal and social structure with which 
judges at the end of the nineteenth century 
were familiar. The men who sat on the 
Massachusetts Supreme Judicial Court in 
1896, when Vegelahn v. Guntner was decided, 
were all completely at home in the social 
context within which these doctrines, prin- 
ciples and traditions were vital elements. 
And this assertion is true of all the judges 
who passed on Vegelahn, Judge Holmes 
dissenting, as well as Judge Allen who 
wrote the opinion for the majority and who 
insisted that all picketing be enjoined. Not- 
withstanding Holmes’s elaborate language, 
and the care and seriousness of his dissent, 
careful examination of the whole case will 
show that he differed with the majority 
in no vital element of principle; the differ- 
ence related solely to opinion in regard to 
the inherent nature of picketing—that is, 
whether picketing addressed to nonstrikers 
and striker-replacements tends to be coercive. 
Holmes thought not; the majority thought 


it did. Neither Holmes nor the majority 
saw fit, however, to bare the thinking which 
lay behind their conclusion as to the in- 
herent nature of picketing. An attempt to 
supply this deficiency has been made in the 
preceding installment of “The Developing 
Law,” and we shall have more to say on 
the subject in this article. 


Vegelahn v. Guntner 


Vegelahn v. Guntner was a suit for an 
injunction brought by an employer in Boston, 
some of whose workers had gone out on 
strike for higher wages. In the course of 
the strike the strikers engaged in various 
activities in an attempt to keep the em- 
ployer from continuing operations. Most of 
the activities were designed to block the 
employer’s access to the labor market. The 
strikers engaged, as Holmes put it, “in 
persuasion and social pressure.” Presum- 
ably this meant that the strikers had asked 
nonstrikers and striker-replacements to boy- 
cott the struck employer and had refused 
any social intercourse with them so long 
as they continued to work or seek work. 
The strikers furthermore threatened per- 
sonal injury and other unlawful harm to 
nonstrikers and striker-replacements. The 
threats were veiled, and of actual physical 
harm there was little beyond a technical 
battery. Finally, the strikers established a 
patrol at the employer’s place of business, 
which was located on one of the busiest 
streets in Boston. 

The patrol was not of the “mass picket- 
ing” type with which most of us are familiar 
today, yet it had the obstructive effects 
which accrue in most picketing cases. Exe- - 
cuted by two men for the most part, but 
often by larger numbers, the patrol was 
continued daily from half past six in the 
morning til! half past five in the afternoon. 
“.. at times,” as Judge Allen put it, “[the 
patrol] showed some little disposition to 
stop the plaintiff's door.” Beyond this, the 
“patrol proper at times went further than 
simple advice, not obtruded beyond the 
point where the other person was willing 
to listen; and it was found that the patrol 
would probably be continued, if not enjoined.” 

On the whole, then, the picketing in 
Vegelahn amounted to the type which is 
customarily referred to as “peaceable” 
today. And the picketing occurred in a 





5 Cf. Garret v. Taylor, King’s Bench [1621], 
Cro. Jac. 567, wherein recovery was allowed a 
free mason against the defendant, who threat- 
ened physical harm to the plaintiff's workers 
and customers in an attempt to drive him out 
of business. 


The Developing Law 


* Cf. Addyston Pipe & Steel Company v. U. 8., 


175 U. S. 211 (1899). 

*For a general discussion, see Loevinger, 
The Law of Free Enterprise, pp. 163-190 (1949). 
See also Oppenheim, Cases and Materials on 
Unfair Trade Practices (1950). 
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context of related activities which have 
varied remarkably little during the last 
fifty years. The strikers first asked non- 
strikers and striker-replacements to coop- 
erate and used social pressures to reinforce 
the requests. When these relatively non- 
coercive methods failed, the strikers went 
further: They used threats of physical 
harm and, finally, a picket line to secure 
the “cooperation” of workers who insisted 
upon exercising their right to work during 
a strike. 


The First Decree 


At the preliminary hearing of the em- 
ployer’s bill for equitable relief, the judge 
issued a decree which, speaking generally, 
enjoined all intimidatory aspects “of the 
strikers’ conduct including, significantly, all 
picketing designed to cause nonstrikers and 
striker-replacements to refuse to work or 
to apply for work. The exact terms of 
the decree read as follows: 


“The strikers are enjoined from] inter- 
fering with the plaintiff's business by patrol- 
ling the sidewalk or street in front or in 
the vicinity of the premises occupied by 
him, for the purpose of preventing any 
person or persons who now are or may 
hereafter be in his employment, or desirous 
of entering the same, from entering it, or 
continuing in it; or by obstructing or inter- 
fering with such persons, or any others, 
in entering or leaving the plaintiff's said 
premises; or by intimidating, by threats 
or otherwise, any person or persons who 
now are or may hereafter be in the employ- 
ment of the plaintiff, or desirous of entering 
the same, from entering it, or continuing 
in it; or by any scheme or conspiracy among 
themselves or with others, organized for 
the purpose of annoying, hindering, inter- 
fering with, or prevénting any person or 
persons who now are or may hereafter be 
in the employment of the plaintiff, or desirous 
of entering the same, from entering it, or 
from continuing therein.” 


This decree was primarily addressed, it 
appears, to the protection of the employer’s 
right to get workers during the strike, and 
of the right of nonstrikers and _striker- 
replacements to continue or to seek em- 
ployment during the strike. But even here, 
at the very beginning, the central issue of 
the case, the issue which split the Supreme 
Judicial Court of Massachusetts, is apparent. 
Besides enjoining all forms of intimidation, 
the decree specifically enjoined the patrol- 
ling. In short, the presumption of the de- 
cree was that, without specific mention of 
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the patrolling, it might be assumed that this 
form of conduct addressed to nonstrikers 
and striker-replacements did not fall within 
the category of intimidation. The trial judge 
insured against such a reading of the decree 
by expressly prohibiting picketing addressed 
to cutting off the employer from any supply 
of willing labor. Mere solicitation of co- 
operation from nonstrikers and _striker- 
replacements was not enjoined, unless, of 
course, it took the form of “annoying, hin- 
dering, interfering with, or preventing any 
person or persons who now are or may 
hereafter be in the employment of the 
plaintiff.” Nevertheless, the décree was ob- 
jectionable to Judge Holmes, who had been 
assigned the job of reporting the case with 
recommendations to his brethren on the 
Supreme Judicial Court. 


The Holmes Report 


Holmes approved those parts of the de- 
cree which enjoined threatening or intim- 
idatory conduct on the part of the strikers 
or action taken to induce breach of existing 
contracts of employment. But he deliber- 
ately deleted any express mention of pick- 
eting in the decree. And he did this, not 
because he thought that the picketing would 
fall naturally within the prohibition of in- 
timidatory or threatening conduct, but, on 
the contrary, because he thought that the 
picketing—viewed in isolation—was privi- 
leged, noncoercive conduct on the part of 
the strikers. On this point there can be no 
doubt. To his fellow members of the Massa- 
chusetts Supreme Judicial Court, Holmes 
suggested a distinction between the intim- 
idatory and, to him, nonintimidatory phases 
of the picketing. “The patrol proper at 
times went further than simple advice, not 
obtruded beyond the point where the other 
person was willing to listen,” Holmes ob- 
served. But, he immediately added, to the 
extent that it went so far, it fell within the 
prohibitions of those parts of the decree 
which enjoined threats of personal injury 
or unlawful harm. That he was sure some 
picketing would be allowed to continue un- 
der his recommendation appears in this 
language: “I ruled that the patrol, so far as 
it confined itself to persuasion and giving 
notice of the strike, was not unlawful, and 
limited the injunction accordingly.” 

Holmes’s position emerges perfectly clearly 
from this brief account. He, no more than 
the trial court, felt that workers exercising 
their right to leave their jobs in concert 
could use force to cause other workers to 
do likewise. But he was of the opinion that 
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there is nothing inherently intimidatory in 
picketing. Like Professor Cox, writing in 
1950,° Holmes felt in 1896 that coercive and 
noncoercive elements in picketing are sep- 
arable, that they are additive rather than 
inherently mingled and that, being such, 
these elements can be precipitated out by 
means of a judicial decree. To carry the 
thought further, Holmes, if he had not been 
induced to change his mind in the mean- 
while, would probably disagree with Justice 
Frankfurter’s statement made in 1950 that 
“while picketing is a mode of communica- 
tion it is inseparably something more and 
different.”*® Reflection on these considera- 
tions may serve incidentally to indicate the 
timelessness and the abiding importance of 
a case, such as Vegelahn v. Guntner, which 
deals with a basic social and legal problem. 
The fact is that the dispute concerning the 
nature of picketing is as important and un- 
settled today as it was for the brief moment 
when Holmes took issue with both the trial 
court and his colleagues on the Supreme 
Judicial Court in Vegelahn v. Guntner. 


The Majority Opinion 


In his report to the Supreme Judicial 
Court, Holmes did not trouble himself to 
explain his reasons for thinking that pick- 
eting, isolated from what he thought of as 
separable intimidation, was privileged and 
lawful conduct. He merely stated that “the 
patrol, so far as it confined itself to per- 
suasion and giving notice of the strike, was 
not unlawful.” The majority of the Su- 
preme Judicial Court, while disagreeing with 
this conclusion, likewise did not bother to 
set forth, in the opinion written by Judge 
Allen, the reasons why it differed with 
Holmes in regard to the fundamental ques- 
tion of the nature of picketing. Yet its con- 
clusion is not quite so bare as that of the 
“Great Dissenter.” 


“The principal question in this case,” said 
Judge Allen, “is whether the defendants 
should be enjoined against maintaining the 
patrol.” After thus stating the question, 
Judge Allen went on to sketch briefly all the 
activities in which the strikers had engaged. 
First, however, he noted the objective of 
all the activities. The essential objective, 
said Judge Allen, was to prevent the struck 
employer “from getting workmen, and 
thereby to prevent him from carrying on his 
business, unless and until he should adopt 
a certain schedule of prices.” A combina- 


tion of means was used to attain this ob- 
jective—persuasion, social pressure, threats 
of personal injury or unlawful harm, “and 
a patrol of two men in front of the plaintiff's 
factory, maintained from half past six in the 
morning till half past five in the afternoon, 
on one of the busiest streets of Boston.” 

Judge Allen then proceeded to focus at- 
tention strongly on the picketing, its essen- 
tial character and its place in the union’s 
whole plan of action. “The number of 
men was greater at times,” he observed, 
“and at times showed some little disposition 
to stop the plaintiff's door.” “The patrol 
proper,” he continued, “at times went fur- 
the- than simple advice, not obtruded be- 
yond the point where the other person was 
willing to listen.” 

As to the basic reason for the use of the 
patrol in the first place, Judge Allen had 
this to say: “The patrol was maintained as 
one of the means of carrying out the de- 
fendants’ plan, and it was used in combina- 
tion with social pressure, threats of personal 
injury or unlawful harm, and persuasion to 
break existing contracts.” And now the 
crucial factual question emerged clearly: 
Could it be said that the picketing might be 
Separated from the other pressures utilized 
by the union? Could it realistically be con- 
cluded that the patrol might be viewed in 
isolation and, so viewed, be considered a 
neutral, privileged form of persuasion? For 
Judge Allen the answer had clearly to be 
a negative one: The picketing “was thus 
one means of intimidation indirectly to the 
plaintiff, and directly to persons actually 
employed, or seeking to be employed, by 
the plaintiff, and of rendering such em- 
ployment unpleasant or intolerable to such 
persons.” Furthermore, Judge Allen con- 
cluded, the law had never taken a simple- 
minded view of what might constitute in- 
timidation. Intimidation might exist even 
apart from “threats of violence or of phys- 
ical injury to person or property.” The legal 
concept of intimidation has a broader sig- 
nificance: “ ... there also may be a moral 
intimidation which is illegal.” 


F THE PICKETING was inherently 

intimidatory, neither precedent nor sound 
reasoning would permit any conclusion other 
than that it was unlawful. As for precedent, 
the same court had decided, eight years 
earlier, with Judge Holmes joining in the 
decision, that an injunction might rightly 
issue against parading with banners during 





§ Cox, ‘‘The Influence of Mr. Justice Murphy 
on Labor Law,’’ 48 Michigan Law Review 767, 
789 (1950). 
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® Hughes v. Superior Court, 18 LABOR CASES 
{| 65,762, 339 U. S. 460 (1950). 
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the course of a labor dispute, where the 
parading was associated with threats and 
acts of physical violence.” Speaking for the 
majority then, as he was to speak for it later 
in Vegelahn v. Guntner, Judge Allen said: 


“The scheme in pursuance of which the 
banners were displayed and maintained was 
to injure plaintiff's business, not by defam- 
ing it to the public, but by intimidating 
workmen, so as to deter them from keeping 
or making engagements with the plaintiffs. 
The banner was a standing menace to all 
who were or wished to be in the employ- 
ment of the plaintiffs, to deter them from 
entering the plaintiffs’ premises.” ™ 

As for straight reasoning from common- 
law rights, the same conclusion was indi- 
cated; otherwise, as Allen pointed out in 
Vegelahn, it would be absurd to speak of the 
right to deal or not to deal, or the right to 
work or not to work. For the pickets were 
using force to render these rights nugatory: 


“An employer has a right to engage all 
persons who are willing to work for him, 
at such prices as may be mutually agreed 
upon; and persons employed or seeking em- 
ployment have a corresponding right to 
enter into or remain in the employment of 
any person or corporation willing to em- 
ploy them. .. . No one can lawfully inter- 
fere by force or intimidation to prevent 
employers or persons employed or wishing 
to be employed from the exercise of these 
rights. .. . The patrol was an unlawful in- 
terference both with the plaintiff and with 
the workmen, within the principle of many 
cases, and, when instituted for the purpose 
of interfering with his business, it became 
a private nuisance.” 

In order to make it perfectly clear that 
the court was enjoining not labor action or 
combination per se, but intimidatory action, 
much emphasis has been placed here on 
Allen’s language and on his view that pick- 
eting is inherently intimidatory. Many crit- 
ics imply that Allen and his concurring 
brethren were bent on outlawing unionism 
and worker combinations in toto. This po- 
sition, it is submitted, cannot be sustained 
on the basis of a fair reading of the 
majority opinion in Vegelahn; it traces, in- 
stead, from the sonorous but largely irrele- 
vant dissenting opinion of Judge Holmes. 
In response to the union’s allegation that its 
conduct was justified, Judge Allen agreed 
that there was nothing wrong in a combina- 
tion of workmen refusing to work for an 
employer, even though they acted in con- 


cert. The wrong lay, he insisted, in the 
character of the action they addressed to 
others: “A combination among persons 
merely to regulate their own conduct is 
within allowable competition, and is lawful, 
although others may be indirectly affected 
thereby. But a combination to do injurious 
acts expressly directed to another, by way 
of intimidation or constraint, either of him- 
self or of persons employed or seeking to be 
employed by him, is outside of allowable com- 
petition, and is unlawful.” (Italics supplied.) 


The Holmes Dissent 


On the basis of this reasoning, Judge 
Allen directed that the injunction should 
prohibit the patrolling specifically, as well 
as all other forms of intimidation, threats 
of physical harm and, in general “any 
scheme . . . organized for the purpose of 
annoying, hindering, interfering with, or 
preventing any person or persons who now 
are or may hereafter be in the employment 
of the plaintiff, or desirous of entering the 
same, from entering it, or from continuing 
therein.” It may well be that the latter 
clause would prohibit even uncoercive so- 
licitation and persuasion, as Holmes implied 
in his dissenting opinion. But, important 
as that point may be, it is not directly rele- 
vant to the present discussion. The rele- 
vant point is that the injunction addressed 
itself to the patrolling, as well as to the 
threats of physical harm and other forms 
of intimidation. 


In dissenting from the entry of such a 
decree, in the light of Judge Allen’s discus- 
sion, Judge Holmes had two possible alter- 
natives. He could have argued, as he did, 
that picketing such as existed in this case 
was not inherently intimidatory, or he 
could have argued that even intimidatory 
action might be justified, and not unlawful 
at common law. The latter, it would seem, 
is the argument made by those scholars 
who criticize Judge Allen’s opinion as a 
departure from the common law but who 
nevertheless agree or even argue strongly 
that picketing is inherently intimidatory 
and coercive.” Judge Holmes did not argue 
the latter; he agreed that only government 
can use force in a civilized society: “I may 
add, that I think the more intelligent work- 
ingmen believe as fully as I do that they 
no more can be permitted to usurp the 


(Continued on page 472) 





%” Sherry v. Perkins, 147 Mass. 212 (1888). 
1 Footnote 10. 
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12 Cf. Gregory, Labor and the Law, pp. 60-61, 
88-95, 334-377 (1949). 
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The Need for Universal Wage Criteria 


By MORTON SINGER 


TLROM time immemorial, the wage ques- 
tion has been the most difficult problem 
encountered in fixing the cost of labor. The 
manner of ascertaining wages has always 
been a hit-or-miss proposition. No wage 
criteria of a universal nature has been de- 
veloped to assist management and labor in 
determining the working relationship among 
the several parties. Many theories have been 
propounded, but not one of them can be 
utilized as a uniform norm at all times. 

The wage issue has been one of the more 
perplexing questions presented to arbitra- 
tors for determination. Due to the lack of 
wage criteria in collective bargaining agree- 
ments, the parties and the hearing officer 
must look to outside sources for assistance. 

In England in the nineteenth century 
some efforts were made to establish wage 
criteria. A standard was developed in the 
steel industry in 1869, which was described 
by the Webbs as follows: 

“It is an interesting confirmation of the 
view we have taken that, in this one indus- 
try in which arbitration has achieved a 
continued success, we find the workmen 
and the employers agreeing in the economic 
assumptions upon which wages should be 
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fixed, and upon which, therefore, the arbi- 
trator is asked to proceed. It has for more 
than a generation been traditional among 
ironmasters that the wages of the operatives 
ought to vary with the market price of the 
product. Since the formation of the Board, 
in 1869, this assumption has been accepted 
by both parties as the main, and often as 
the exclusive, rule for the settlement of 
wages. In the reports of the arbitration 
proceedings we find both parties constantly 
reaffirming this principle, each in turn re- 
sorting to other considerations only for the 
sake of argument when the main assump- 
tion is for the moment calculated to tell 
against them. ‘We entirely agree’, declare 
the operatives in 1877, ‘that our wages 
should be regulated by the selling price of 
iron’, Next time it is the employers who 
assert the same rule. “The eight years slid- 





1Sidney and Beatrice Webb, Industrial 
Democracy (Longmans-Green & Company, Lon- 
don, 1902), pp. 228-229. 
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ing-scale arrangement’, states their spokes- 
man in 1882, ‘we believe was the principle 
in determining wages by the selling price 
of iron, and it would be extremely difficult, 
if not dangerous, permanently to depart 


from that’. 


New Criteria Needed 


While this approach may have worked 
then in a satisfactory manner, it is obvious 
that today such a criterion could not func- 
tion. Perhaps on the “up-side,” trade unions 
would accept the method, but in a reverse 
trend, the chances are that trade unions 
would promptly veto the plan. 

Professor Slichter has described some 
wage criteria to assist the contracting 
parties in ascertaining the method whereby 
a workable wage structure can be estab- 
lished.” However, some of the proposed 
criteria are extremely difficult to apply. For 
instance, in considering minimum budgets, 
we are beset with such problems as: What 
is the minimum wage necessary to maintain 
a wage earner and his dependents? How 
many dependents should be considered? 
Does the particular geographic area where 
the wage earner lives provide any clues to 

‘determine what the minima are? How are 
we to determine what the standard of liv- 
ing for any group of persons is, since each 
has his own ideas of living standards?‘ In 
addition to the foregoing, if we are to as- 
certain such minima, we may be compelled 
to determine the employability of the wage 
earner. If we are to set a minimum figure, 
then we may be compelled to ascertain the 
ability of the wage earner to prove his 
worth in productivity. 


During World War II, the use of mini- 
mum standards for maintaining decency 
and health was a “gimmick” employed to 
grant wage increases in a frozen economy.’ 

Executive Order No. 9250, October 3, 
1942, granted permission to the National 
War Labor Board to approve increases 
where “necessary to eliminate sub- 
standards of living.” But what are substand- 
ards of living? And how can we use such 


norms when living standards vary so much 
from area to area? This difficulty was 
pointed up in the board’s opinion in Postal 
Telegraph-Cable Company,’ where it was 
stated that: 

“The designation by the Board of a rate 
of say $.50 per hour as the line below which 
rates are considered to be substandard is 
not the specification of a compulsory mini- 
mum wage for a community or for an indus- 
try. On the contrary, such a designation 
only provides a basis in appropriate cases 
for approving any proposed increases in 
rates below that figure as proper for the 
correction of substandards of living. In an 
area where $.50 per hour has been set, for 
example, there may be many voluntary 
applications to increase rates from $.40 to 
$.45 per hour. These applications would, 
of course, be approved to correct substand- 
ards of living but the Board would have 
no authority for increasing the rate applied 
for to any higher figure. In actual practice, 
therefore, the actual rates most frequently 
paid in certain areas for specific types of 
work may be less than the figure designated 
as the Board’s dividing line below which 
rates are considered to be substandard. In 
one important sense, therefore, the sub- 
standard designation of the Board in cents 
per hour is simply the announcement of 
a limit up to which wages will be approved 
to correct substandards of living. This is 
especially the case as respects applications 
for volunary wage increases.” 

The substandards question can be de- 
cided only on a case-by-case approach. It 
cannot be used as a universal norm. 


Index Relatively New 


While the universal norm now appears 
to be the tie-in with the Consumers’ Price 
Index, prior to 1942 most trade unions 
looked askance upon the cost-of-living in- 
dices published by the Bureau of Labor 
Statistics. The reason for this mistrust was 
the claim that the index did not truly re- 
flect the fluctuations in the cost oi, living. 





2 Footnote 1, p. 232. 

Sumner Slichter, Basic Criteria Used in 
Wage Negotiations, The Chicago Association of 
Commerce & Industry, 1947; see Stein, ‘‘Criteria 
in Wage Arbitration,’’ 25 New York University 
Law Review 727; Cole, ‘‘Fixed Criteria in Wage 
Rate Arbitrations?’’ 3 Arbitration Journal 
(N. S.) 169; Frederick Meyers, ‘‘Criteria in 
Making Wage Decisions,’’ 4 Industrial and 
Labor Relations Review 343 (April, 1951). 
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*Slichter, footnote 3, pp. 10-14; see 1 Termina- 
tion Report, National War Labor Board, Chap. 
19, pp. 211ff. (United States Department of 
Labor). 

5 Termination Report, footnote 4. 

® Case No. 2671-D, May 31, 1943; see 2 Termi- 
nation Report 657, Appendix J20, paragraph 
B.2; cf. The National Wage Stabilization Board, 
January 1, 1946-February 24, 1947, Chap. II, 
pp. 114-120 (United States Department of 
Labor). 
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In some measure this claim was valid and 
trade unions were justified in not accepting 
it as wholeheartedly as desired.’ 


A criterion which is most - frequently 
mentioned by arbitrators and the various 
war agency reports is the cost of living. 
As stated before, the Bureau of Labor 
Statistics index was not always accepted 
with much favor by trade unions. But 
when it was apparent that changes in the 
cost of living were an excellent method for 
obtaining an increase, these unions quickly 
availed themselves of the advantage. 


When a collective bargaining agreement 
provides for an adjustment of wage rates 
and supplies the cost-of-living index as the 
criterion, the problem is a fairly simple one, 
provided, however, that the parties are able 
to fix the base period, the starting date and 
the terminal date. However, at one time 
collective bargaining agreements did not 
provide for this criterion.* They merely sug- 
gested that wage rates would be adjusted 
at a time certain, and no more was said. 
Then, upon reaching an impasse, the parties 
went to arbitration and requested the hear- 
ing officer to decide the issue. 


Theory of Index 


What is the theory behind the cost-of- 
living index? In changes in the cost of liv- 
ing, the basic premise is the reduced real 
wages of the employee due to increases in 
the cost of basic commodities, Since a rise 
in the cost of living is equal to a cut in real 
wages, -the purchasing power of wages 
drops. In an inflationary period, increases in 
wages merely add to the spiral, creating 
possible damage to all concerned, But if 
some assurance of increased productivity 
were present, the price of goods could be 
preserved and the wage increase could be 
justified, But, all too often, the wage in- 
crease is passed along to the ultimate con- 
sumer at an increased selling price, thereby 
implementing the continued increases in the 
cost af living. 

In manufacturing industries, where pro- 
ductivity may be controlled to some extent 
due to the skill and efficiency of the pro- 


ducer, an increase in wages based on the 
change in the index may be justified. How- 
ever, in most service industries, productivity 
has no relationship to the wages earned. 

To summarize, then, the basis for the 
increase is usually to compensate the em- 
ployee who, by virtue of a fixed income, 
cannot cope with the increased cost in his 
basic living expenses. In this respect, the 
increase in wages is justified since the em- 
ployee is frozen at a particular wage scale 
and cannot adjust himself to fluctuations 
“in the index. On the other hand, the em- 
ployer, by virtue of his efficiency and ability 
to reduce costs, may improve his income 
to compensate for the increase in the cost 
of living, and thereby readjust himself to 
the changes. 

Maintenance of take-home pay may be 
tied in to changes in the cost of living. 
After V-J Day, due to a serious decline in 
premium pay, the various trade unions tried 
to adjust their wage scales so that em- 
ployees would continue to obtain a wage 
equivalent to base pay, plus overtime pay. 
In some respects this can be considered a 
new criterion. However, premium pay is a 
wage paid for longer hours or for work on 
unfavorable shifts. It is not base pay. In 
any event, in normal times, if the wage 
scale is not affected by fluctuations in the 
index, there is no basis for utilizing loss of 
premium pay as a basis for granting an 
increase in base pay. Although maintenance 
of take-home pay may be considered a 
criterion for determining the validity of a 
wage increase, it is better to disregard such 
an argument, since this would involve prob- 
lems of an economic nature which do not 
properly fall into the criteria necessary to 
determine peacetime wage issues. Loss of 
overtime or premium pay should not be 
considered as a criterion at all.° 


Rate of Productivity 


Another criterion used in ascertaining the 
propriety of a wage increase is the rate of 
productivity in the plant. Since productivity 
determines unit cost, where the rate of pro- 
duction is increased, the unit cost drops. 





™Meany-Thomas Report, ‘Presidential Com- 
mittee on Cost of Living by Labor Members’’ 
(January 25, 1944); Murray-Thomas Report, 
“Living Costs in World War II, 1941-1944’’ 
(June 22, 1944); see Ewan Clague, ‘‘Cost of 
Living Data,’’ Third Annual Conference on 
Labor, pp. 47ff., for an excellent discussion of 
items and computations that go into the Con- 
sumers’ Price Index; see Technical Note on 
the Consumers’ Price Index, contained in 
Bulletin 993, Techniques of Preparing Major 
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Bureau of Labor Statistics Statistical Series, 
United States Department of Labor, Bureau of 
Labor Statistics; New York Times, April 25, 
1951, p. 19, column 4. 

® Cost of Living Wage Adjustments in Collec- 
tive Bargaining, pp. 1-5, United States Depart- 
ment of Labor, Bureau of Labor Statistics 
(September, 1950); also see ‘‘Wage Movements,’ 
Series 3, No. 1, United States Department of 
Labor, Bureau of Labor Statistics. 

* Slichter, footnote 3, pp. 19-21. 
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Hence, because of technological change, the 
employer’s increased efficiency and his abil- 
ity to cope with new techniques, a wage 
increase may be warranted even though the 
cost of living has not increased. There is a 
general relationship between the “general 
level of productivity and the general level of 
wages.” In a peacetime economy, pro- 
ductivity could be one of the soundest 
methods of justifying a wage increase. 


However, in the service industries, for ex- 
ample, selling, building maintenance and some, 
white-collar classifications, there is no basis 
for determining productivity. In the selling 
classifications there is an exception: selling 
without commissions, where the employee is 
paid a flat rate, and those jobs where com- 
missions are paid. The commissions are, 
therefore, kin to productivity. In general, 
the employee obtains an increase in his 
over-all take-home pay, dependent upon 
the volume of sales which he makes. Thus, 
the commission may be comparable to the 
increased productivity of the factory worker. 
In any event, productivity may be consid- 
ered a universal norm, which may be ap- 
plied in most manufacturing industries with 
little fear of being wrong. 


The criterion of ability to pay has its own 
stumbling blocks. Should the employee be 
punished for the employer’s inability to pay? 
Is inability to pay caused by the employer’s 
inefficiency and lack of capacity to establish 
sound production methods? Is inability to 
pay caused by a highly competitive field 
which prevents the employer from increas- 
ing labor cost in order that it may compete 
freely with others in the same field? Shall 
the criterion be considered when the em- 
ployer is prevented from meeting competi- 
tive standards because it is required to pay 
excessive royalties or where other impon- 
derables enter the picture which make pro- 
duction difficult? 





To apply strictly the argument of in- 
ability to pay is impracticable and unfair, 
for then we would be obliged to peg the 
rate of profit which management is entitled 
to receive. In general, ability to pay, in and 
of itself, should be one of the last criteria 
to apply. However, it can be used with 
other criteria in reaching a conclusion. Gen- 
erally speaking, economic consequences of 
basing rates of pay on the argument of 
ability to pay are unfavorable.” 


The National War Labor Board did not 
use ability to pay as a criterion in deter- 
mining wages. “In the normal arbitration 
of wage disputes, the financial condition of 
the company and its ability to pay a wage 
increase is one of the primary factors taken 
into consideration. Under the National 
Wage Stabilization Program, however, the 
question of ability to pay could have little 
significance in settling wage disputes.” ” 
The National War Labor Board said it was 
apparent that a denial of a wage increase 
and a direction to employees to continue 
working under “less than the so-called 
American wage of health and decency” was 
both unjust.and improper.“ But more im- 
portant is the fact that the criterion would 
not be justified in its application where the 
increase desired was in excess of that per- 
mitted under stabilization. 


Comparison of Areas 


A criterion employed by many arbitrators 
in wage disputes is a comparison of wages 
in different localities, industries and plants. 
While comparisons may be helpful in deter- 
mining the wage increase, they may some- 
times be very unfair. Too many unknowns 
must be taken under advisement. While 
some conclusion might be based on a gen- 
eralization, this is an unsound approach. 
There are two considerations which must 





% Slichter, footnote 3, pp. 21ff.; see Jules 
Bachman and M. R. Gainsburgh, ‘‘Productivity 
and Living Standards,’’ 2 Industrial and Labor 
Relations Review 163 (January, 1949). 

4 Slichter, footnote 3, pp. 25ff.; see Robert 
Satter, ‘‘Principles of Arbitration in Wage 
Rate Disputes,’’ 1 Industrial and Labor Rela- 
tions Review 363 (1948). The writer reaches 
the following conclusions: (1) No one principle 
is adequate under all conditions for the adjust- 
ment of wage disputes. (2) Even when stand- 
ards are considered together, no exact weight 
can be given to each one. (3) Techniques in 
wage determination have just begun to develop 
and therefore no universal norms have come 
into being. (4) Arbitration awards do not re- 
veal all of the reasons for the result and hence 
are not primary sources for criteria. Cf. George 
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W. Taylor, First Annual Conference on Labor 
(Matthew Bender & Company, Albany,’ 1948), 
pp. 65, 72, 73. At page 82, Dr. Taylor reaches 
the following conclusions: (a) Until labor and 
Management see eye to eye upon fundamental 
wage policy, no real progress in finding criteria 
can be made. (b) There are no universal norms. 
(c) Criteria must be worked out on a case-to- 
case basis. 

#21 Termination Reports, Chap. 17, p. 195. 

% Footnote 12, p. 195; majority opinion, 
Aluminum Company of America, Case No. 66, 
February 10, 1942; Lloyd G. Reynolds, ‘‘Bar- 
gaining Over General Wage Changes,’’ Second 
Annual Conference on Labor (Matthew Bender 
& Company, Albany, 1949), p. 155, says that, 
among other things, ability to pay is a limiting 
factor, rather than a restrictive criterion. 
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be taken into account, says Professor 
Slichter: (1) “whether the wage rates . 

which are being compared accurately reflect 
the real price of labor in the several plants”; 
and (2) “whether the jobs compared really 
require about the same skill and responsi- 
bility.” * During the National War Labor 
Board days, both geographic and historic 
differentials were a popular method of re- 
solving wage disputes. It is apparent that 
where there are similar industries doing 
practically the same thing in the same geo- 
graphic area comparisons may be made with 
some degree of accuracy. But when an at- 
tempt is made to compare two plants pro- 
ducing different goods, even though the 
same classifications are employed, it is 
patently unfair to base the wage scales in one 
plant upon those in the other without undertak- 
ing a careful comparative study of both plants. 


, 


No Universal Norms 


Without laboring the point, we can see 
that there are no universal norms which 
may be applied in all cases. In the interests 
of certainty, it is easy to understand the 
position disputants will take toward the sug- 
gestion to arbitrate wage disputes. They 
must weigh the advantages of going to ar- 
bitration and placing in the hands of a 
third person the determination of a prob- 
lem which should be determined by the 
parties themselves. When an impasse re- 
sults, two questions arise: Should management 
surrender its rights to self-determination 
of a wage matter to a neutral in the in- 
terests of continued production, or hazard 
a work stoppage? Should labor sacrifice the 
chance of obtaining what it seeks through 
a display of economic pressure by returning 
its members to work once a strike has started ? 


In either case, the choice is not a happy 
one. If the disputants could be sure that a 
uniform set of norms were available to as- 
certain the extent of an increase, if one is 
warranted, the surrender of the issue to a 


third person is an easy solution of the prob- 
lem. But in these days of many theories 
and no certain method of establishing a 
wage structure, the parties are eager to 
avoid arbitration unless there is nothing fur- 
ther that can be done to solve the issue, 
and a work stoppage is the only alternative 
to arbitration. 


Are Standards Necessary? 


Are wage criteria necessary, or are they 
merely forms of rationalization which are 
used to implement a result? “. criteria 
are basically rationalizations pressed into serv- 
ice to support demands which need justifi- 
cation. Changes in the cost of living, a basic 
minimum standard or budget, ability to pay, 
maintenance of take-home pay, changes in 
productivity, effect on consumer purchas- 
ing power, etc., are all frequently used by 
both labor and management, depending 
upon their suitability at a given time. Even 
arbitrators frequently write these criteria 
into opinions concocted to explain decisions 
already arrived at.” * 


From what we have seen, there is no norm 
which can be considered acceptable at all 
times, The depressing fact is that neither 
labor nor management has developed sound 
policies which can be used to establish the 
necessary criteria in order to maintain a 
decent relationship. “Explanations of wages 
and wage changes have been highly mecha- 
nistic. Commodity market concepts are rig- 
idly applied to labor markets; wage theory 
is regarded merely as a part of price theory. 
Allowance has been made for the marked 
differences between employers’ wage and 
employment policies and their policies re- 
garding commodity prices and purchases. 
Lack of an adequate theory of human be- 
havior in the workshop and in the labor 
market has resulted in neglect or insuffici- 
ent recognition of the importance of work- 


(Continued on page 434) 





4 Slichter, footnote 3, p. 36; but see E. H. 
van Delden, ‘‘Wage Differentials: Intra- and 
Inter-Industry,’’ Third Annual Conference on 
Labor (Matthew Bender & Company, Albany, 
1950), p. 93. Professor van Delden reaches the 
conclusion that unless a thorough study of all 
rates and wages paid is carefully made, the 
study can prove extremely harmful. 

1%’ Bloom and Northrup, Hconomics of Labor 
and Industrial Relations (The Blakiston Com- 
pany, Philadelphia, 1950), p. 204. See Taylor, 
footnote 11, pp. 69-70: ‘‘The search for so-called 
Objective criteria is too often rooted in self- 
serving considerations rather than in an urge 
to discover economic truth. Those criteria are 
embraced to bring respectability to a 
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pragmatic position. The cost-of-living criterion 
looks good to unions when it supports a claim 
for an increase, but it is quickly discarded when 
it loses argumentative force. . . A company 
with high profits, and a good demand for its 
product, will contend vigorously that ability to 
pay has nothing to do with the wage determi- 
nation process. If a ‘standard’ wage is fair, or 
one comparable with prevailing wages in the 
area, then high profits are the return for 
efficient management. If the going is 
tough and profits are hard to get, however, 
then management trots out the ability to pay 
concept and urges it as the criterion for use 
in wage determination."’ 
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WHILE THE SPECIFIC STATUTORY REFERENCES IN THIS 
ARTICLE ARE TO MISSOURI LAW, THE APPLICATION IS 
GENERAL AS OTHER STATES HAVE SIMILAR PROVISIONS 
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f oven MISSOURI Unemployment Com- 
pensation Law, like other state laws, has 
a provision for the disqualification for bene- 
fits of individuals whose unemployment is 
caused by a labor dispute. Despite its use 
for more than eleven years, it is surprising 
how little general information on the sub- 
ject has been disseminated. And this is true 
even though there is an intense interest in 
its application. 

The labor-dispute provision in its original 
form was modeled after the Social Security 
Board’s draft bill... This bill in turn was 
patterned after the trade-dispute clause of 
the British Unemployment Insurance Act of 
1935.2, However, the original act contained 
more severe penalties than did the draft bill. 
During the early years of its application the 
clause underwent a number of amendments, 
but, since 1941, no significant changes have 
been made. 

The present law’® provides that an indi- 
vidual shall not be paid benefits “for any 
week with respect to which the [Missouri 
Unemployment Compensation] division finds 
that his total or partial unemployment is due 
to a stoppage of work which exists because 
of a labor dispute in the factory, éestablish- 
ment or other premises in which he is or 
was last employed.” 

The individual may terminate the disquali- 
fication by securing subsequent bona fide 


employment as a permanent employee for at 
least the major part of each of two weeks. 
The law further provides that the disquali- 
fication shall not apply if the individual is 
not participating in or financing or is not 
directly interested in the labor dispute. Fur- 
thermore, if the individual does not belong 
to a grade or class of workers, any of whom 
are participating in or financing or are di- 
rectly interested in the dispute, he is ex- 
empted from disqualification. 

As originally enacted, the penalty provided 
not only for denying benefits but also for 
charging the worker’s benefit account as if 
benefits had been paid.‘ However, after the 
1941 amendments, disqualification applied 
only for the duration of the stoppage of 
work. Unlike the former disqualification 
the latter really amounts to a determination 
of ineligibility. 


Labor Dispute 


The basic terms used in the labor-dispute 
clause involve three different concepts: “la- 
bor dispute,” “stoppage of work” and “fac- 
tory, establishment or other premises.” * 
Because of its causal relationship the term 
“labor dispute” is of foremost importance 
in applying the disqualification. 

Inasmuch as no definition of “labor dis- 
pute” was given in the statute, the problem 





1 Draft Bills for State Unemployment Com- 
pensation of Pooled Funds and Employer Re- 
serve Account Types (Social Security Board, 
Washington, D. C., September, 1936). 

2 Marsile J. Hughes, Principles Underlying 
Labor-Dispute Disqualifications (Unemployment 
Compensation Program Letter, Federal Security 


Agency, Social Security Administration, Wash- , 


ington, D. C., July, 1946), p. 2. 

3 Department of Labor and Industrial Rela- 
tions, Missouri Unemployment Compensation 
Law, ,1948, Section 9431 II, p. 37-38. The law 
will hereafter be referred to as Mo. U. C. Law. 
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*Mo. U. C. Law, 1937, Section 10D, pp. 23-24. 

5 This section of the law has been covered 
by a master’s thesis. See Donald John Blake, 
The Labor Dispute Disqualification Clause in 
the Missouri Unemployment Compensation Law 
(1947) (unpublished and on file with the li- 
brarian at the University of Missouri). This 
thesis provided aid in securing definitions, but 
the treatment of cases considered and conclu- 
sions of this article are very different from 
those of that thesis. 
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of finding a proper and suitable definition 
was of paramount importance. Unavoidably 
the term became as much of a legal as an 
economic concept. The Missouri adminis- 
trative agency turned to existing legal defi- 
nitions and adopted the one found in the 
Norris-LaGuardia Act. The definition follows: 


“The term ‘labor dispute’ includes any 
controversies concerning terms or condi- 
tions of employment, or concerning the as- 
sociation or representation of persons in 
negotiating, fixing, maintaining, changing, or 
seeking to arrange terms or conditions of 
employment, regardless of whether or not 
the disputants stand in the proximate rela- 
tion of employer and employee.” ® 


The widespread use of the labor injunc- 
tion caused this definition to be of the 
broadest scope in order to make it difficult 
for the federal courts to intervene in indus- 
trial relations. In contrast, the union inter- 
est as it relates to unemployment insurance 
is adversely affected by a broad definition 
of a labor dispute. Because payment of ben- 
efits relieves the union of costs and mini- 
mizes nonmember resentment when jobs are 
lost as a result of an organizing campaign, 
unions seek to evolve some form of effective 
strike tactics that will fall outside the legal 
concept of a labor dispute. 


The administrators, in order not to con- 
sider the merits of a labor dispute and to 
preserve state neutrality, have never both- 
ered to distinguish between a strike and a 
lockout. Rather, they disqualify any indi- 
vidual whose unemployment is due to a 
stoppage of work which exists because of 
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a labor dispute.‘. However, evidence of the 
existence of a labor dispute at the employ- 
er’s premises has consisted of various types 
of strikes, lockouts or other labor disputes. 
The administration by its decisions has 
clarified the meaning of labor dispute. A 
labor dispute exists when there is any con- 
troversy between an associated group of 
two or more workers and an employer over 
wages, hours or working conditions. Fol- 
lowing the Norris-LaGuardia Act, a dispute 
may involve rival groups of workers even 
though the disputants are not in the proxi- 
mate relation of employer and employee. 
Frequently, it has been necessary to dis- 
tinguish between: leaving work voluntarily 
without good cause and a labor dispute. 
Disqualification for leaving voluntarily when 
a labor dispute is involved would interfere 
with a worker’s right to strike. The referee 
has ruled that when several workers walk 
off the job without any intention of aban- 
doning their employment, even though no 
formal agreement is reached, such is con- 
certed action of an “associated group.” * 
However, when there is no “controversy,” 
a dispute cannot exist. For instance, employ- 
ees may consider their working conditions 
so intolerable that they give up their jobs. 
There may even be concerted voluntary 
leaving because of worker dissatisfaction, 
but because of failure to present demands 
there is no opposing force. This has hap- 
pened in the case of a reduction of wages.” 
Despite rulings on voluntary quitting and 
concerted action, a one-man strike may 
constitute a labor dispute. A union projec- 





* Chap. 90, 47 Stat. 70, USC, Title 29, Section 
101ff. (Section 13c). 

7 LD-259, August 15, 1940; LD-702, January 6, 
1942. LD is an abbreviation of "labor dis- 
pute.’’ Cases designated in this way are those 
which come before the deputies. The deputies 
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gather the facts and report them to the com- 
mission which in turn renders the decision. 
However, the decision is issued as a finding 


of the deputy. 
8 LD-570, October 9, 1941. 
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tionist, upon presenting demands for higher 
wages, was replaced by another projection- 
ist. Although no stoppage of work occurred, 
a labor dispute was deemed to exist.” Be- 
cause the union covered workers in several 
establishments, a controversy over wages 
and concerted action existed even though 
there was only one worker at this particular 
establishment. 

In addition to voluntary quitting, discharge 
has been distinguished from a labor dis- 
pute. In one case nine employees attempted 
to negotiate a wage increase. This labor 
dispute did not progress in the usual pattern 
because the employer terminated the dispute 
by severing the employment relationship. 
The claimants were not disqualified.” 


Jurisdictional disputes constitute labor dis- 
putes. Prior to the Missouri decisions, con- 
troversies among employees had been cited 
as labor disputes by the British umpire.” 
During 1939, a jurisdictional strike between 
the carpenters and the machinists at the 
Anheuser-Busch Brewery lasted for two 
weeks, Union carpenters were replaced by 
nonunion carpenters so that the stoppage of 
work ceased. Participants were disqualified 
during the stoppage but upon its termination 
the displaced carpenters were allowed bene- 
fits.“ Following this precedent, jurisdictional 
disputes have since been ruled labor dis- 
putes.” 

Similar to the jurisdictional dispute is a 
dispute between rival unions for the right 
to represent the workers of an establish- 
ment as their collective bargaining agent. 
A strike for this purpose brought forth a 
ruling based on the Anheuser-Busch decision.” 
Recognition strikes have also been held to 
be labor disputes.” 


Other applications of “labor dispute” have 
produced some interesting decisions. In one 
instance the failure of an employer to adhere 
to contract provisions requiring the installa- 
tion of certain machinery necessitated the 
layoff of workers while the proper machinery 
was being installed. It was ruled that this 
stoppage of work was “not due to a labor 
dispute as it was not to change the condi- 
tions of work but to correct them.”” In a 





somewhat similar case, union hat makers re- 
fused to work on a new government contract 
because the employer designated a flat weekly 
rate for the operators of power machines 
when the existing contract stipulated that 
piece rates be negotiated. In contrast to the 
first case the union members refused to 
work, and it was ruled a labor dispute.” 


The “no-contract no-work” policy of the 
coal miners has involved the question of 
labor-dispute disqualification. One of the 
earliest cases was that of the coal mine holi- 
day in 1939, The referee held that at the 
time when the contract expired, Missouri 
operators were in a slack season and their 
workers were and continued to be unem- 
ployed because of lack of work.” On Au- 
gust 1, 1940, the same issue confronted the 
commission. In contrast, it ruled that there 
was a dispute over terms and conditions of 
employment.” In these two cases the ad- 
ministrators apparently considered business 
conditions within the industry. 


In a somewhat different case in 1945, the 
War Labor Board in Washington, D. C., 
sustained a decision of the regional board in 
Kansas City, directing the mine operators 
to contract with the union local. The con- 
tract approved by the Board provided, among 
other things, for an increased output of coal 
and increased wages. The operators refused 
to comply with the WLB directive. This 
was ruled a stoppage of work because of a 
labor dispute.” 


Factory, Establishment 
or Other Premises 


In nearly all cases the meaning of “fac- 
tory, establishment or other premises” is 
interpreted in its common or ordinary sense. 
Few attempts have been made to clarify 
this position. In a few cases involving mul- 
tiple-piant operations, definition problems 
were encountered. A decision on this point 
concerned a refrigerator manufacturer oper- 
ating two factories located a block apart. 
In one plant, frames were assembled by 
metal workers and sent to another plant 





#” A-4185, November 24, 1941. Decisions with 
the letter ‘‘A’’ refer to appeals referee de- 
cisions. 

11 A-2554, July 15, 1948. 

122 Peter T. Swanish, Trade Disputes Disquali- 
fication Clause Under the British Unemploy- 
ment Insurance Acts (University of Chicago 
Press, Chicago, 1937), p. 21. 

13 A-879, March 11, 1940; affirmed by C-199, 
December 12, 1940. Decisions with the letter 
“Cc” refer to decisions of the Unemployment 
Compensation Commission. 
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44 A-3772, July 21, 1941; LD-888, June’7, 1944. 

15 A-4936, April 21, 1942. 

16 A-3755, August 5, 1941. 

” LD-493, July 15, 1941. 

18 C-838, June 25, 1942, aff'd Cir. Ct., Jackson 
County, Missouri, January 8, 1945. 

19 A-853, January 20, 1940. 

2° LD-283, August 29, 1940. 

21 LD-932, August 23, 1945. 
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where they were finished by cabinetmakers, 
painters, steam fitters and electricians. A 
strike in the first plant caused an interrup- 
tion in the flow of work to the other plant, 
where, although the workers had voted not 
to strike, a number were laid off. The ref- 
eree in the case came to the conclusion that 
the word “establishment” refers to an indi- 
vidual plant rather than all the employer’s 
plants in the state and that, therefore, the 
employees in the second plant were eligible 
for benefits. This position was supported by 
reference to the definition of an employing 
unit. This definition includes an employing 
unit “which maintains two or more separate 
establishments within this state.” This was 
taken to mean that the term “establishment” 
is narrower than the term “employing unit” 
and refers to a single plant or factory.” 


A distinction has been made between plants 
that operate as “individual units’ and those 
which are “functionally integrated.” In the 
case already cited, the referee apparently 
took the position that the two plants were 
operated as individual units. In another case, 
however, the referee arrived at a different 
conclusion. Warehouse employees of a shoe 
company went on strike, making it necessary 
to curtail activities in several factories con- 
trolled by the employer. The referee held 
that “although establishments or plants of 
an employer are separated geographically, 
such establishments or plants are to be con- 
sidered parts of the same premise if function- 
ally integrated and composing integral parts 
of the same business.” On the basis of this 
reasoning, employees in all plants were dis- 
qualified for the duration of the strike.™ 
It is difficult to find any real distinction be- 
tween the facts of the two cases. 


In 1949, the Ford case further clarified the 
use of “establishment” and “factory.” The 
International Union UAW-CIO approved 
the strike action of the local unions at the 
Ford Company’s Lincoln and River Rouge 
Plants located at Detroit, Michigan. Parts 
fabricated at these two plants were shipped 
to assembly plants located in Missouri. Out- 
side suppliers provided other parts to these 
plants. There was no dispute in the Mis- 
souri plants, but they ceased operations be- 
cause of failure to receive parts from Detroit. 
The referee concluded that the Missouri 
plants were separate factories, and that the 
many units of the Ford Company could not 
be considered as a single factory. He added 
that the term “establishment” was added to 


include places other than factories where 
individuals might be employed, such as 
stores and warehouses.™ 


Stoppage of Work 


In order to assess a disqualification it is 
necessary to find not only that a labor dis- 
pute exists but also that there is a “stoppage 
of work.” The burden of proof rests upon 
the employer to establish the fact that a 
claimant’s unemployment is attributable to 
a stoppage of work because of a labor dis- 
pute at the premises.” Uncertainty in the 
early cases centered on the word “stoppage” 
which could refer either to the concerted 
action of empldyees or to the work being 
done in the plant. Following British prece- 
dent, the referee stated that the work referred 
to is “not the particular worker’s labor, but 
the work carried on in the factory or other 
premises where the worker is employed.” ™ 

In 1941, the Sixty-first General Assembly 
defined stoppage of work as “a substantial 
diminution of the activities, production or 
service at the establishment, plant, factory, 
or premises of the employing unit.” The 
commission has further stated that the stop- 
page must be accompanied by (1) an inten- 
tion on the part of workers to return to 
work when matters in dispute are adjusted 
and (2) an intention on the part of the em- 
ployer to permit resumption of work by the 
workers when the dispute is adjusted.” 

The standards of measurement of stop- 
page set up by legislative enactment are 
“activities, production and service.” The 
word “activities” does not seem appropriate 
as there may be plenty of activity at an es- 
tablishment during a strike, even though 
work has stopped. The referees have used 
two other standards, “sales” and “employment,” 
which are more indicative of a stoppage. 

In determining that a stoppage of work 
exists it is not necessary to find that a 
complete stoppage exists, but only a “sub- 
stantial diminution.” This has involved three 
problems: (1) the percentage of work stop- 
page which constitutes “substantial,” (2) the 
date the stoppage begins and (3) the date 
the stoppage ends. A labor dispute which 
has caused complete cessation of the em- 
ployer’s business has been considered “sub- 
stantial diminution.”™ 

At the other extreme is the labor dispute 
where no work stoppage existed. In a strike 





22 A-1144, April 25, 1940. 

23 A-5509, April 25, 1947. 

** LD-A-4-49-V, July 6, 1949. 
25 A-859, January 29, 1940. 
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26 A-56, May 1, 1939. 
27 LD-944, November 16, 1945. 
8 LD-509, August 9, 1941. 
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where the workers were immediately re- 
placed by others the commission ruled that 
there was no stoppage.” A strike which 
lasted only a half day resulted in only a 
“temporary stoppage of work” and not a 
substantial diminution of activities or serv- 
ices.” In a hatchery which was kept open 
by the town’s citizens when the workers 
went on strike, all essential workers were 
replaced by paid workers within thirteen 
days. The employer testified there was no 
stoppage.” An employer’s meat department 
employed twenty-five workers. Within about 
a month fourteen employees left as a result 
of a labor dispute. They left at different 
times and in groups of not more than three 
at a time so that their leavipg did not cause 
an immediate paralysis of activities.” 

The cases between the extremes of no 
stoppage and complete stoppage lend clari- 
fication to “substantial diminution.” No fixed 
decrease in production has been established 
as governing. A forty per cent stoppage has 
in many instances been substantial.” <A 
slowdown accompanied by a thirty-six per 
cent decrease in normal production consti- 
tuted stoppage.“ In one case, substantial 
diminution included anything greater than 
approximately one sixth or 1634 per cent 
of the workers withholding their services.” 

Many cases have provided difficulty in 
establishing the exact time of the termina- 
tion of a stoppage of work. It has been held 
that a stoppage of work ceases whenever the 
employer is able to replace strikers with suf- 
ficient help to carry on normal operations.” 
The commission has also ruled that a stop- 
page of work terminated on the date an 
agreement was reached.” 

Whether the settlement of a labor dispute 
always terminates the stoppage of work, 
however, is still a moot question. In one 
case the referee held that a labor dispute 
existed from March 9’to April 12, 1944, at 
a shoe company. The labor dispute ended 
only because the union decided to permit 
its members to return to work. During the 
labor dispute, raw materials had accumulated 
and could not be properly stored. Before 
production could be resumed the employer 
had to take inventory of the materials on 
hand and to move other materials out of 
the way. Full production was resumed on 
April 25. The referee ruled that the stoppage 


of work from April 12 to 25 was directly 
due to the labor dispute. He based his deci- 
sion on the presumption that when the em- 
ployer became aware that the employees 
would return to work he had made a rea- 
sonable effort to resume production as 
quickly as possible because of many unfilled 
orders.* 

On appeal to the commission the case was 
presented in a different light. It was argued 
that because the statute is written in the 
present tense (“stoppage . . . which exists”), 
a very serious question arises whether a 
disqualification can be justified after the 
labor dispute has terminated, The commis- 
sion ruled that the delivery and piling up 
of materials were accomplished by those 
individuals in control and the stoppage after 
April 12 was not due to the labor dispute.” 
This case has been appealed to the Circuit 
Court of Scott County, but it has not been 
heard. 


Savings Clause 


The preceding explanations have clarified 
the general procedure of determining dis- 
qualification because of a labor dispute. The 
law was framed to limit disqualification to 
immediate participants in the labor dispute. 
In order to achieve this purpose a series of 
exceptions was provided. These include (a) 
securing other employment, (b) working 
in separate departments, (c) not participat- 
ing in the labor dispute, (d) not being of 
the same grade or class involved and (e) 
not being directly interested in the labor 
dispute. 

The original act had no provision for re- 
lief from disqualification by securing other 
employment. The referee adopted the prin- 
ciple, however, in 1939, that bona fide new 
employment broke the previous employer- 
employee relationship and relieved the dis- 
qualification.” This principle, incorporated 
in the 1939 law, provided for a three-week 
probationary period in employment before 
permitting relief from disqualification.* In 
1941 the probationary period was reduced to 
two weeks.” 

The purpose of the probationary period 
is to give a covered employer an. oppor- 
tunity to ascertain whether the worker is 
qualified and efficient.“ The word “perma- 





2 L.D-542, September 29, 1941. 

%° LD-544, September 26, 1941. 

%1 LD (unnumbered and undated). 
2 C-1178, August 9, 1943. 

33 A-2511, November 2, 1940. 

* LD-918, May 22, 1945. 

% LD-665, December 10, 1941. 

% A-1785, July 18, 1940. 
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% A-1506, August 18, 1944. 

3° C-1581, March 24, 1945. 

# A-149, May 19, 1939. 

1 Mo. U. C. Law, 1939, Section 10 II (a), p. 27. 
#@ Mo. U. C. Law, 1941, Section 9431 II (a), 
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43 A-2511, November 2, 1940. 
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nent” is commonly applied to employment 
when termination in the near future is not 
foreseen by either the employer or employee. 
It is to be distinguished from temporary 
employment which will be completed in a 
short period or under seasonal conditions of 
short duration.“ 

When a stoppage of work is determined 
to exist, it is necessary for the employee to 
prove he is subject to relief.“ A claimant 
who was under the impression that his new 
work would be permanent and who planned 
to remain in that employment until he was 
offered something better was considered re- 
lieved of his disqualification.“ On the other 
hand, work which was known to be tem- 
porary would not relieve disqualification even 
when it lasted longer than the probationary 
period.” 


Although the intention to sever the employer- 
employee relationship does not by itself 
relieve disqualification, the intention not to 
leave the old employment is disqualifying. 
During a strike, a worker obtained other 
employment for two months and paid ten 
per cent of his earnings to his union for 
strike purposes. He returned to his former 
employment without loss of seniority and 
was disqualified.* 


Separate Departments 


The law provides that, “if in any case 
separate branches of work which are com- 
monly conducted as separate businesses at 
separate premises are conducted in separate 
departments of the samme premises, each 
such department shall for the purpose of 
this subsection be deemed to be a separate 
factory, establishment or other premise.” 
The definition of department has nowhere 
been clearly stated, but it seems to be closely 
connected with grade or class. In a shoe 
company the lasting department was con- 
ducted as separate departmental work and 
was considered a separate establishment.® 
In a later case the referee stated: “However, 
with the exception of office workers, super- 
vision, maintenance employees, and those 
engaged in the company’s drafting depart- 
ment, workers in all other departments com- 
prising the company’s production departments 
left work.”™® In England it was said that 


“a separate department usually involves the 
occupation of a separate workshop, but in 
exceptional instances the umpire has held 
that it may include a single bench. It may 
comprise many, a few, or even a solitary 
worker.” ™ 

Referee decisions provide no clear develop- 
ment of the “departmental rule.” It appears 
from the cases that there is an attempt to 
decide claims on other grounds, particularly 
grade or class. Consequently this provision 
remains something of an enigma. 


Participation 


Participation in a labor dispute when there 
is a stoppage of work is disqualifying. If 
the worker is unemployed due to a stoppage 
and is not participating in the dispute, he 
is relieved from disqualification. Taking 
part in a strike or withholding one’s labor 
is participation in a labor dispute.” Union 
membership is evidence of participation, but 
not necessarily controlling.” In one of the 
earliest cases a worker directly participated 
in a strike even though he was suspended 
from membership in his local for nonpay- 
ment of dues.” 

Actual picketing and being subject to call 
for picket duty is also evidence of participa- 
tion in a labor dispute.” However, in a case 
where a claimant had been laid off for 
lack of work before the dispute started, his 
picketing was not participation because his 
unemployment was not due to the dispute.” 
On the other hand, a union member who 
received payments from his union for picket- 
ing services was not unemployed. However, 
receipt of strike benefits is not disqualifying.” 

In a recent case, almost all of the 155 
workers went on strike at a creamery be- 
cause of failure to negotiate a new agree- 
ment. The stoppage of work ceased when 
the employer had hired seventy new workers 
and needed only eight more because of the 
seasonal decline in business. Some of the 
claimants and their fellow workers set up 
a picket line which was maintained at vary- 
ing strength. After the stoppage of work 
ceased, but the dispute continued, some of 
the claimants ceased picketing, others picketed 
at irregular intervals and a few picketed 
with regularity. Those claimants who carried 





* A-1735, June 25, 1946. 

* LD-x-2-47, November 4, 1947. 

#* A-3245, August 21, 1946. 

“ LD-618, November 12, 1941; A-3242, August 
21, 1946. 

* A-2928, January 31, 1941. 

* LD-510, August 11, 1941. 
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on picketing as a principal activity were held 
ineligible for benefits because they were not 
“actively seeking work.” * 

No decisions have been made concerning 
participation in a lockout, but theoretically 
all workers denied work by the employer 
would be locked out. In such a case, it 
appears that relief from disqualification can 
be obtained only by other employmient There 
appears to be inconsistency in the fact that 
a nonparticipant can obtain relief from dis- 
qualification when employees initiate the dis- 
pute, but no relief is possible when the 
employer starts the dispute. A period of 
declining business, when lockouts are likely 
to occur more frequently, might cause the 
denial of more benefits to labor. 


Grade or Class 


The cases dealing with grade or class have 
involved difficult decisions on relief from 
disqualification. The decisions appear, in 
many instances, to have been made on the 
basis of expediency. No hard-and-fast rules 
have been established and the answers to 
many questions still remain in the realm of 
uncertainty. The standard most easily ap- 
plied and most often used is that of the type 
of work performed.” 

Certain grades or classes of workers are 
usually relieved of disqualification. This group 
has included supervisors,” foremen and watch- 
men.” These rulings were given improved 
legal status by the Labor Management Re- 
lations Act in 1947.% 

In a furniture company, office workers 
were held not to be of the same grade or 
class as warehouse employees who were 
involved in a labor dispute.” On the other 
hand, a typist who performed duplicating 
work in the production department of her 
employer had always been considered a 
production worker and voted as such in 
an NLRB election; she was found to be of 
the same grade or class as the production 
workers.“ 

Other decisions have involved consider- 
able judgment. A wrapper and a lump 
maker were held to belong to a different 
grade or class than the stemmers who en- 
gaged in a sit-down strike in a tobacco 
plant.“ A wash man in a laundry who could 
not belong to the union was considered to 


be of a different grade or class than those 
on strike.” A garage handyman who became 
unemployed because of a strike of cab 
drivers was ruled of a different grade or class.” 


Many decisions have disqualified workers 
because they belong to the same grade or 
class, whether union members or only eligible 
for membership.* The case of a nonunion 
press operator was interesting. The claim- 
ant did not intentionally participate in the 
dispute and was satisfied with his terms of 
employment. Regardless of his sentiments, 
he belonged to the grade or class of workers 
who were participating in the strike and he 
was disqualified.” Similarly, in a case in- 
volving three nonunion and four union men 
the referee concluded that the work in a 
machine shop was conducted as a unit and 
that the claimant was a member of the same 
grade or class as all seven workers employed 
in the machine shop.” 


However the referee later ruled that: 


“The determination of ‘grade or class of 
workers’ in a labor dispute need not be 
decided on pre-established grouping of workers, 
either by the administrative policy of man- 
agement, the membership in or jurisdiction 
of one or several labor organizations, or by 
technological or trade terminology.” 


In this case the basic demand was for 
an adjustment in piecework rates. Because 
the claimants were on straight-time basis 
and had nothing to gain or lose, they be- 
longed to a grade or class of workers, none 
of whom was interested in the dispute.” 

Failure to cross a picket line because of 
fear of bodily harm is not disqualifying. In 
a match manufacturing concern, the em- 
ployer operated a machine and tool plant 
which was manned by thirteen tool and die 
workers and machinists. More than 400 
other workers, including fifty-five or sixty 
photoengravers, were employed. On March 
14, 1947, the machine and tool plant workers 
went on strike and established picket lines 
around the company’s premises. Of the 200 
pickets not more than thirteen had been em- 
ployees of the company. Production workers 
who were not allowed to cross the picket 
line were deemed to be of a different grade 
or class and not directly interested in the 
dispute. The fact that the picket line was 
composed of a great many individuals who 





58 Appeals referee decision on claims, LD-D- 
2-49, and others, January 17, 1950. 

%® A-828, January 29, 1940. 

* LD-530, September 11, 1941. 

“ Footnote 60; LD-484, October 16, 1941. 

® Section 2 (3). 

*® L.D-654, December 3, 1941. 
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were not employees of the company justified 
the claimants’ contention that they made no 
attempt to cross the picket line because they 
feared to do so.” 

Another case dealt with a strike of a 
number of truck drivers employed by sev- 
eral trucking companies operating in Missouri. 
Each operator employed “over-the-road 
drivers” to operate transport trucks for dis- 
tances, of more than fifty miles. At certain 
premises operators employed “city drivers” 
to operate trucks’ for localized hauling. In 
addition, “dockmen” were employed at ter- 
minal points. All three groups of workers 
were members of the same AFL local at 
each location. The operators and the union 
had a collective agreement covering all over- 
the-road drivers operating over a twelve- 
state area, including Missouri. Separate local 
agreements covered the city drivers and 
dockmen at each location. 

The strike began when all of the over- 
the-road drivers left their jobs at forty-one 
different premises. As a result, operators 
found it necessary to lay off some or all of 
their city drivers and dockmen. In some 
cases freight solicitors, clerks and other em- 
ployees were laid off, although they had no 
affiliation with the striking unions. 

The over-the-road drivers were disquali- 
fied while the city drivers, dockmen, freight 
solicitors, clerks and other workers were 
not disqualified. The commission stated that 
the existence of a single bargaining agent 
for a group of workers performing similar, 
correlated and interdependent work for the 
same employer would ordinarily mean that 
all such workers belonged to the same “grade 
or class.” However, the facts in this case 
led to the opposite finding. First, the com- 
mission believed that the action of the negoti- 
ating committees, in limiting their negotiations 
to over-the-road drivers, reflected the 
fact that these drivers constituted a separate 
and distinct class of workers. Second, the 
facts showed that in no case did the over- 
the-road drivers have a voice in the agree- 
ments of the other workers.” 


One shoe company in the state has had a 
considerable amount of labor trouble. Three 
cases involving this company are particu- 
larly interesting with regard to grade or 
class. On July 16, 1941, at Hannibal, Missouri, 
trouble arose because workers objected to 
the use of a woman on a job which they 
considered a man’s job. When two workers 
left their work, the levelers refused to con- 
tinue on the job. Then the employees on 


the following operations likewise refused to 
work: the edge setters, edge trimmers, leaf 
trimmer, heel scourer, relaster, last sorter, 
heel sorter, and leather heeler in the making 
room; the levelers, cementers, McKay sewers 
and last pullers in the bottoming room, and 
the insole tackers, assemblers and toe lasters 
in the lasting room. This refusal to work 
caused a stoppage of work in the lasting 
room, bottoming room and making room 
by four o’clock of that same day, causing 
fifty-one persons to be unemployed. 


On the morning of the following day, a 
picket line was established at the plant with 
the result that, by noon, the employer was 
forced to suspend all operations, making a 
total of 753 workers unemployed due to the 
labor dispute. A settlement was reached on 
July 25, 1941. 

The ruling stated that the only three de- 
partments in which the workers took part 
in the strike were the lasting, bottoming 
and making departments. All workers in 
their departments were disqualified. The 
others did not belong to the same grade or 
class and were eligible for benefits. One 
hundred seventy-two workers made appli- 
cation for benefits in this one case.“ 

In a St. Louis plant of the same company, 
seven trimming cutters walked off their jobs 
in a dispute over the piece rate on May 14, 
1942. The employer was forced to lay off 
all of the forty-five shoe cutters in the plant. 
The shoe cutters were eligible for benefits.” 

On July 14, 1943, in another plant of the 
same company the treers struck for higher 
wages. Other workers in a capacity other 
than treers were held to be eligible and not 
of the same grade or class. Eight workers 
were involved in this case.” 


Direct Interest in Labor Dispute 


If it is shown to the satisfaction of the 
administrators that the unemployed claim- 
ant is not directly interested in the labor 
dispute, he is not disqualified. The commis- 
sion has ruled that whenever an employee’s 
contract may be affected he is interested in 
the outcome of a labor dispute.” Generally, 
it has been held that when the issue of the 
dispute directly affects the claimant’s union 
security, wages, hours or working condi- 
tions, he is directly interested in the dispute. 
As long as he may gain or lose by the 
activities of those engaged in the dispute, 
the fact that he does not belong to the 
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union does not preclude a finding that he 
is directly interested.” 

In a company where a strike was in 
progress, the salesmen were laid off for 
lack of work. As a claimant, a salesman 
had no sympathy with the union. He would 
have received no benefits in any way, no 
matter what settlement of the dispute was 
reached. The commission ruled that he was 
not directly interested in the dispute.” 

Union security has involved direct inter- 
est. In considering the closed shop all eligible 
workers are interested in the outcome of the 
labor dispute. This is true because the 
closed shop would require that nonunion 
workers either join the union or suffer the 
loss of their jobs.” Certain workers, such 
as foremen, can have no direct interest in a 
dispute when they cannot belong to a union.” 


In a strike for the union shop it was held 
that the claimant would have been directly 
affected and was interested in the dispute 
because it also involved questions of recog- 
nition and increased wages.” In a case in 
which the painters were unemployed due to 
a strike of machinists, they were within the 
bargaining unit for which the machinists’ 
union was sole bargaining agent.™ 

The distinction between direct interest 
and grade or class has been so difficult to 
make that it is hard to perceive the differ- 
ence. The difficulty is illustrated in the topic 
which follows. 


State Neutrality 


Following British precedent, the admin- 
istrators have taken the position that the 
merits of a labor dispute are immaterial 
in determining the right to benefits. The 
purpose of making the decision on the basis 
of a stoppage of work rather than on the 
merits of the labor dispute is to preserve 
state neutrality. The principle of state neu- 
trality is defensible from a practical view- 
point. Most labor disputes represent a test 
of economic power and thus necessitate no 
ethical judgment. The payment of unem- 
ployment compensation during a strike would 
obviously improve the bargaining position 
of the union. Union difficulty in maintaining 
the strike would be reduced if strikers were 
to receive benefits. In addition, such pay- 
ments would deplete the unemployment 
compensation fund, and in a period of in- 
dustrial unrest the depletion might take place 
at a rapid rate. 


Another argument favoring neutrality is 
that departure from this position would 
mean that the Division of Employment Secu- 
rity would be duplicating the administrative 
responsibility of other regulatory agencies 
and invading the jurisdiction of the courts. 
The administrators contend that they do not 
have sufficient funds or time to determine 
the merits and demerits of labor disputes. 
This argument is not a strong one, however, 
because the funds for administration are 
provided by the federal government. 


However, blind adherence to neutrality 
involves a refusal to consider the consequences 
of decisions as they affect the participants. 
Such refusal may also involve failure to 
act consistently with public policy. In those 
situations where decisions can be rendered 
in terms of well-established public policy, 
it would appear to be proper to do so. This 
does not mean that the administrators should 
trespass on the jurisdiction of other agencies, 
but when means to effectuate public policy 
are available they should be used. There 
are special situations to which this approach 
would be applicable. 


Determination of conflicting claims with 
due regard to public policy would not be 
an innovation. In considering the cases 
dealing with the other disqualifications, the 
administrators have taken the position that 
behavior which furthers public policy is not 
disqualifying. Decisions have been justified, 
for example, by reference to the Fair Labor 
Standards Act and to state laws dealing 
with marriage, divorce, hours of work and 
disease. 


A careful analysis discloses that in some 
instances the state does not maintain a 
position of neutrality; and, furthermore, it 
would be impossible to do so. When the 
law we8 first applied, the administration 
deviated from a strictly neutral position. 
The National Labor Relations Act, passed 
in 1935, stated that one of its purposes was 
to equalize bargaining power.“ When bene- 
fits were first paid in 1939, the Unemploy- 
ment Compensation Act could have been 


used as an instrument to supplement the 


NLRA. On the contrary, however, a striking 
claimant’s benefit account was charged as 
if benefits had been paid during a labor 
dispute.” As a result the law tended to 
place a burden on the striker and to afford 
employers a bargaining advantage. Although 
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this was probably an error in bill drafting, 
it was not remedied until 1941. 

The decisions in the labor-dispute cases 
involving the miners’ “no-contract no-work” 
policy appear to have been fair in the light 
of the facts of each case. In 1939, the oper- 
ators could easily have delayed negotiations, 
and such a delay would have been of decided 
bargaining advantage to the operator if the 
miners had been denied benefits during this 
period of widespread unemployment. In 
reality, the case almost involved a lockout. 
Just a year later, with more employment, 
the work stoppage was brought about by 
strike action, and the decision to deny bene- 
fits appears sound. In the 1945 case, when 
the employer failed to contract with the em- 
ployees by flouting the orders of the WLB, 
public policy might have been furthered by 
reinforcing the orders of the board. In- 
stead, the referee found the existence of a 
strike and denied benefits. The position 
against neutrality is not so strong in a case 
of this sort, when it is raised in connection 
with a policy decision of an administrative 
agency, as it is in the case of explicit legis- 
lation or of accepted legal principles. The 
administrative agency makes its own regu- 
lations and enforces them. Until the regu- 
lations have been tested in the courts they 
may not be final. It might have been justi- 
fied in this instance as a means of furthering 
the war effort. 

The policy of state neutrality has some- 
times worked a hardship on the employer 
who attempted to fulfill the terms of a col- 
lective agreement. Thus, the employer who 
laid off workers in order to install new 
machinery was penalized by having his 
account charged with benefits. In contrast, 
the employer who refused to negotiate piece 
rates and caused the workers to go on strike 
in order to enforce the agreement was not 
penalized. His employees, however, were 
penalized by a denial of benefits during un- 
employment brought about by an employer’s 
failure to honor his agreement. Yet workers 
who refuse to accept or voluntarily leave 
a job where such conditions of work exist 
are not disqualified. 


State neutrality has been impossible in 
other cases. In the jurisdictional dispute 
at Anheuser-Busch, the strike involved the 
carpenters and machinists. If other workers 
of a different grade or class who were not 
interested in the dispute had not been paid, 
they would have been denied the benefits 
of unemployment insurance. But the pay- 
ment of benefits might have increased the 
employer-céntribution rate in a situation 
where the company could do nothing to 


Unemployment Benefits 


stabilize employment. Furthermore, in a 
strike for the closed or union shop, workers 
who are opposed to the union have been 
penalized because it has been held that they 
are directly interested in the dispute. If the 
strike causes the employer to grant the 
demands of the union they may benefit, but, 
if not, then they not only receive no benefits 
from the union but suffer the hardship of 
unemployment. 


By following British precedent, the admin- 
istrators have generally held that a stoppage 
of work ceases when the employer’s work is 
proceeding normally, that is, the employer has 
all the workers he wants. In other words 
the actions and intentions of the employer 
are used to judge the cessation of a stoppage. 
On this basis the employer mzy continue the 
stoppage for an indefinite length of time 
in a period of depression. This would post- 
pone the payment of benefits, and, in many 
instances, the employees might take up work 
in some other line, thereby allowing the 
employer to avoid charges against his ac- 
count. On the other hand, the beginning of 
the stoppage has generally been gauged by 
the actions and intentions of the employees. 
Perhaps this has been due to the fact that 
since the law became effective we have had 
only rising price levels. But this shift in 
position from the employees initiating the 
stoppage to the employer ending it appears 
to be inconsistent. 


Final decision as to whether a stoppage 
of work which is disqualifying can continue 
after the labor dispute ends has broad im- 
plications with respect to state neutrality. 
The commission’s position that no stoppage 
of work can exist after the labor dispute is 
settled would have several possibilities. If 
the employer is able to resume work in a 
short time, no difficulty would occur. If 
for one reason or another the employer can- 
not immediately put all employees back to 


work, the settlement of a dispute would 


allow benefits to the employees. This fact 
might complicate negotiations. 


On the other hand, if the referee’s position 
that the stoppage can continue after the 
dispute is settled is upheld, any delay in 
resumption of work would be to the advan- 
tage of the employer. It would leave room 
for employer abuse.. However, if the stop- 
page is caused by a minority of workers, a 
decision which disqualifies all workers might 
place an innocent claimant in the position 
of being denied benefits. 


Rulings with regard to grade or class have 
been of special interest. These decisions 
appear to have been made on the basis of 
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expediency in order to further justice and to 
promote public policy. Although this prac- 
tice may not deviate from the principle of 
state neutrality, it does require an interpreta- 
tion of grade and class in each case. These 
interpretations are frequently at variance 
and may even appear conflicting. Thus, 
production workers have in many instances 
constituted one grade or class. On the 
other hand, skilled workers on certain “pro- 
duction lines” have been considered to be 
of a separate grade or class. Under the 
latter interpretation the remainder of the 
workers are of a different grade or class, 
and they are therefore eligible for benefits. 
This increases the bargaining power of the 
skilled workers. This was true of the ma- 
chinists, the shoe factory workers and the 
truck drivers. From the number of cases 
involved in Hannibal, Missouri, it would 
appear that the labor leaders were aware 
of this condition. On the basis of these 
rulings the union agent was able to devise 


strategy which worked to the bargaining 
advantage of the union. However, in sev- 
eral of these strikes all the employees were 
disqualified. 


Decisions involving a picket line have also 
brought forth some serious problems with 
regard to bargaining power. Failure to 
cross the picket line is disqualifying unless 
there is fear of bodily harm. In one instance 
a few employees were able to bring in out- 
siders and prevent other employees from 
crossing the picket lines. If carried far 
enough, the workers could stage some theat- 
rics; some individual would get hurt, and the 
rest would receive benefits. 


The effect of strikebreaking is quite un- 
favorable to the employer. If the employer 
is completely successful in breaking a strike, 
he is at a disadvantage in having untrained 
labor at the same time his account is charged 
with the benefits paid to the unsuccessful 


strikers. [The End] 





CUPID FINDS A FRIEND AT COURT 


This magazine has previously pointed out 
the difficulties encountered when Cupid 
faces the unemployment compensation statutes 
(February JourNat, page 104). Several 
jurisdictions have held that when a husband 
moves to a new community, his wife is not 
entitled to benefits if she quits a job and 
follows him. 


Judge Reis of the Circuit Court for Dane 
County, Wisconsin, has declared himself 
almost unequivocally on Cupid’s side, in a 
decision interpreting the unique- provision 
of the Wisconsin Act which permits bene- 
fits to a worker who ,has quit because of 
a “compelling personal reason.” 


Reviewing the variations in the state un- 
employment compensation laws, Judge Reis 
said that thirty-three states permit benefits 
if an employee quits for good cause, which 
has led to “clashing points of view.” Ne- 
braska, for instance, refused benefits to a 
woman who quit when her husband was 
transferred to another city, on the ground 
that the cause had nothing to do with her 
employment. 


In Pennsylvania, “the Supreme Court 
‘ has scolded its inferior Superior 
Court,” on this point, Judge Reis said, and 
“The Superior Court, in the subsequent 
Mills case, so-called, proceeds to straighten 
out the Supreme Court’s Sun opinion.” 
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“We in Wisconsin are saved Pennsyl- 
vania’s distress of deciding whether a per- 
sonal reason is good cause,” the judge said. 
He continued: 


“Some courts have sought to draw the 
line between a legal obligation as justifica- 
tion for quitting and a moral one motivating 
the quitter; for instance, a married woman 
leaving her job to join her husband is 
moved by a legal obligation and is justified 
whereas an unmarried girl who quits to 
join her fiance and marry him is impelled 
by a moral duty only and is not justified, 
it is said. 

“It is our personal view that this at- 
tempted line between legal and moral is not 
sound. Take pregnancy. There is no legal 
obligation to quit. There is not even a 
moral one. Nevertheless a most compelling 
personal reason or good cause exists.” 


The personal reason, the judge said, 
“must be more than a mere whim, selfish 
desire or quirk of the individual. It must 
be a compelling factor such as would acti- 
vate or deter normal persons in the serious 
affairs of their lives..—Western Printing 
and Lithographing Company v. Morgan, CCH 
UNEMPLOYMENT INSURANCE Reports, Wis. 
{8207 (Wisconsin Circuit Court, Dane 
County). 
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pict 1950 only a few comparatively 
minor amendments had been made in 
the federal statutes enacted in 1935 to estab- 
lish an unemployment compensation sys- 
tem in this country. Considering the size of 
the program, its complicated nature and, 
above all, its novelty, this seems a remark- 
able achievement of initial stability. Though 
it would appear to indicate general satisfac- 
tion with the system, that is really far from 
being the fact. On the contrary there have 
been frequent, in fact, almost constant, ef- 
forts to make basic changes, including even 
the abandonment of the federal-state plan. 
In 1948 an advisory council to the Senate 
Committee on Finance made a thorough- 
going study and report presenting sixteen 
specific recommendations for change. Nev- 
ertheless no legislation resulted. 

It came, therefore, as a real surprise to 
many people when in June, 1950, the Con- 
gress, after very brief consideration, adopted 
an amendment to the federal law governing 
the system. It consisted of but two short 
paragraphs relating to sections of the stat- 
utes which require the states to conform to 
national policy regarding labor. 

The amendment was introduced by Sena- 
tor Knowland of California, not as a sepa- 
rate piece of legislation but as an addition 
to an important measure (H. R. 6000) in- 
tended to extend and improve the system of 
old-age and survivors’ insurance and public 
assistance. This bill, after prolonged con- 
sideration in committee and public hearings, 


had been passed by the House of Repre- 
sentatives and was then before the Senate.’ 


Purpose Stated 


Senator Knowland explained that the pur- 
pose of the amendment was to prevent im- 
proper and untimely intervention by federal 
authority in state administration of the un- 
employment insurance program. He said 
that the Secretary of Labor had the function 
of certifying annually two things regarding 
each state: 

(1) that the state had not changed its 
law so that it no longer contained the pro- 
visions required by federal statute, and 

(2) that it had during the year complied 
substantially with these provisions. 

Should the Secretary decline to certify a 
state, it would not receive funds from the 
federal government with which to adminis- 
ter its program. In addition, employers in 
the state covered by the federal unemploy- 
ment tax would lose the benefit of the 
ninety per cent tax offset provision. This 
would mean that taxes paid by employers, 
which in some states reach an annual total 
of $200 million, would not go to the state 
unemployment funds for the payment of 
benefits in their own state, but instead into 
the general fund of the federal treasury. 
Also, many employers who now benefit from 
the device known as “experience rating” 
would be subject to an increase in their 
tax rate. 





1 Congressional Record, June 16, 19 and 20, 
1950 
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The Senator stated that the amendment 
had been proposed by the legislative com- 
mittee of the Interstate Conference of Em- 
ployment Security Agencies. This group of 
state administrators was said to be of the 
opinion that the Secretary of Labor had 
taken action in 1949 regarding California 
and Washington which “imposes a serious 
threat to the orderly administration of state 
laws.” Responsible officials of a number of 
states, representing all sections of the coun- 
try, had written to express their approval 
of the amendment. 


After very little discussion on the floor of 
the Senate, the amendment carried by a vote 
of forty-five to thirty-seven, certain Demo- 
cratic senators joining with Republicans to 
outnumber Administration supporters. It 
also carried in the House, where the divi- 
sion was on a similar basis. The President 
praised H. R. 6000 as “an outstanding 
achievement”—except for the Knowland 
amendment. This, he said, was “very un- 
fortunate,” and he expressed the hope that 
Congress would reconsider “this ill-advised 
provision” and remove it from the law.’ 


Labor Objects 


Organized labor has been much concerned 
about this sudden change in a law which 
has had so great an impact upon the lives 
of working people. In California, for ex- 
ample, the president of the State Federation 
of Labor referred to the Knowland amend- 
ment as “a dastardly piece of legislation” 
which deprived workers of needed protec- 
tion against abuse, and a convention of the 
organization adopted a policy statement 
calling for its repeal.* 

Most people would probably agree that 
protection against strikebreaking, substand- 
ard wages and antiunion activities, now 
provided by federal statutes, is fundamental. 
This protection was won only by years of 
struggle, antedating even the New Deal. 
They have been accepted as basic principles 
in the labor policy of the nation. Any altera- 





tion, therefore, of the laws through which 
they are applied is not only a matter of 
great concern to organized labor, it is also 
one in which every citizen is interested. 


Do the changes effected by the Know- 
land amendment present a threat, direct or 
indirect, to the rights of labor? If so, how? 
What is the significance of the sponsorship 
of the proposal by the state unemployment 
insurance administrators? And finally, what 
will be the effect of the amendment upon 
the operations of the unemployment insur- 
ance system, a program in which everyone 
is, or should be, interested? 


Background of Amendment 


Before considering the amendment itself 
and its possible effects, it will be helpful to 
review briefly the events which brought 
it about. 


Undoubtedly the proposal of the Inter- 
state Conference of Employment Security 
Agencies was prompted by action on the 
part of the Secretary of Labor calling into 
question the conformity of the laws of two 
states, Washington and California, with the 
requirements of the federal statutes. In both 
cases his action resulted from administra- 
tive decisions of state agencies denying un- 
employment benefits to certain claimants on 
the ground that they had left their work 
because of a strike. The detailed circum- 
stances were not the same in the two states, 
and it should be noted that what follows 
relates to the California case only. 


In September, 1948, several maritime 
unions went on strike following the break- 
down of negotiations for a new contract 
with the Pacific American Shipowners As- 
sociation representing employers. Members 
of the unions filed claims for unemployment 
benefits in various offices of the California 
Department of Employment. Some of these 
claims, presented by men who had left their 
work before the strike, were paid; others 
were not. A consolidation of the denied 
claims, known as the Yust case, was ap- 
pealed from decisions of examiners and 
referees to the final step in administrative 
procedure, the appeals board. This body 
reaffirmed the previous findings against the 
claimants, influenced largely by a decision 
of the state supreme court handed down in 
the Matson Terminals case in 1944,‘ 





2 New York Times, August 29, 1950. 

? Ernest Ripley, San Francisco News, October 
12, 1950, p. 12. See also Statements of Policy, 
California Federation of Labor, 48th Conven- 


tion, pp. 14-15. 
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There it had been ruled that longshore- 
men who refused to cross a ship clerks’ 
picket line had voluntarily left their work, 
under the particular employment arrange- 
ment which was imposed by the collective 
bargaining: contract in effect governing 
longshore work. Furthermore, this finding 
was applied to all members of the union 
whether they were actually at work or were 
awaiting assignment at the hiring hall. 
Since it was their own work which they had 
left, no question of strikebreaking was in- 
volved.’ The claimants were ineligible for 
benefits due to the fact that they had left 
their work because of a trade dispute. The 
basic issue on which the whole matter 
hinges was very clearly expressed in the 
Matson Terminals decision. The judges said: 

“The [unemployment insurance] act 
established a policy of neutrality in trade 
disputes by provisions that the payment or 
withholding of benefits should not be used 
to aid either party to a trade dispute. Thus 
the provision disqualifying a worker who 
leaves his work because of a trade dispute 
is balanced by the provision that other un- 
employed workers shall not be required to 
fill the vacated jobs or lose their right to 
unemployment insurance benefits.” 


Government Questions Decision 


The decision of the appeals board in the 
Yust case was released September 8, 1949.° 
On November 8 the California Department 
of Employment was notified informally that 
the federal Bureau of Employment Security 
was raising the question whether this deci- 
sion constituted a failure to meet the fed- 
eral requirements." The matter was formally 
presented in a letter, dated November 21, 
from the bureau to the chairman of the 
appeals board, in which he was invited 
to present further material pertinent to 
the question. Replying on December 5, the 
chairman reaffirmed the position of the 
board that the principle enunciated in the 
Matson Terminals case applied to the Yust 
case despite minor differences. On Novem- 


ber 29, however, the Secretary of Labor had 
served notice that hearings would be held 
to determine the conformity of the unem- 
ployment insurance law of the state. Nego- 
tiations continued between representatives 
of the bureau and the California Department 
of Employment. 


Relationship Not the Same 


Meanwhile, evidence had been discovered 
by the California agency indicating that the 
record in the Yust case did not present all 
the relevant facts. It now appeared that the 
employment relationship between the off- 
shore unions and the employers’ association 
was not the same as that which was found 
in the Matson Terminals case to prevail in 
the longshore industry. Accordingly, the 
appeals board on December 17 authorized a 
letter to the Bureau of Employment Secu- 
rity withdrawing the statements made in the 
letter of December 5. It was further stated 
that “the language of the Yust case does not 
reflect our interpretation of the California 
law,” and that the appeals board would re- 
open all similar cases pending “for the 
purpose of receiving additional evidence 
concerning the employment practices under 
the contracts mentioned.” Assurances were 
expressed that all legal problems involving 
federal standards would be fully considered 
and participation by bureau representatives 
would be welcomed. 


But the bureau was not satisfied with this 
letter. It proposed instead a letter drafted 
by the deputy director of the bureau and 
former director of the California Depart- 
ment of Employment and his staff. Ac- 
cording to statements made in the subsequent 
hearing, this letter was presented for signa- 
ture to the California representatives “as the 
only basis upon which California would be 
certified.” It included the following sentences: 


“In other words benefits may not be 
denied to individuals who have no employ- 
ment relation with or attachment to an em- 
ployer involved in a labor dispute solely on 
the ground that except for the labor dispute 
they might have been employed with such 





5 The federal standards which apply to this 
situation are set forth in the Internal Revenue 
Code as amended, Section 1603 (a) (5): 

“Compensation shall not be denied in such 
State to any otherwise eligible individual for 
refusing to accept new work under any of the 
following conditions: 

(A) If the position offered is vacant due 
directly to a strike, lockout, or other labor 
dispute; 

““(B) If the wages, hours, or other conditions 
of work offered are substantially less favorable 
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to the individual than those prevailing for 
similar work in the locality; 

“(C) If as a condition of being employed the 
individual would be required to join a company 
union or to resign from or refrain from joining 
any bona fide labor organization.’’ 

*° California Unemployment Insurance Appeals 
Board, Benefit Decision No. 5462, Case 12575. 

*This recital of the events preceding the 
hearing is based upon statements made at the 
hearing as reported in the official transcript. 
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employer. Section 13(b) so interpreted pre- 
cludes the use of the principle of attachment 
to an industry or group of employers in an 
industry as a basis for the imposition of the 
labor dispute disqualification under the facts 
stated in the Yust and related cases. 


“The agency will at the first opportunity 
in an appropriate case set forth this inter- 
pretation and specifically over-rule the ques- 
tioned decisions .... 

“The interpretation of ‘new work’ which 
we have adopted in this letter will be ap- 
plied in all future and pending cases.” 


State Not Satisfied 


Representatives of the California Depart- 
ment of Employment declined to sign this 
letter on the ground that it would consti- 
tute in effect a prejudgment and an im- 
proper limitation upon administrative action 
in violation of the legal requirement for “a 
fair hearing before an impartial tribunal.” 

The hearing on the California case was 
convened on December 19 before a hearing 
officer named by the Secretary of Labor. 
In addition to the attorneys from the office 
of the Solicitor of the Department of Labor 
and those representing the State of Cali- 
fornia, there were present representatives 
of California employers’ organizations and 
of several labor organizations. The pro- 
ceedings lasted two days and ran to 267 
pages of transcript. For the most part the 
argument was highly legalistic, bearing upon 
the precise meaning of certain words more 
than on the policies they expressed. 

Thus the attorneys representing the state 
agency addressed themselves to the lan- 
guage used in the notice of hearing. They 
contended that no change had been made in 
California law because an administrative de- 
cision, such as the ruling of the appeals 
board in the Yust case, is not final; the true 
meaning of state law can be determined 
only by the state supreme court. Nor was 
the action in the Yust case a substantial 
failure to comply with federal law since the 
board had clearly stated that this decision 
did not represent its interpretation of the 
law and had agreed to reconsider the entire 
problem. 


What Is *‘New Work’'’? 


Disregarding the reconsideration prom- 
ised by the California appeals board, the 
argument of the federal attorneys was di- 
rected to the proper interpretation of the 


words “new work.” Claimants not actually 
working at the time the strike was declared 
were said to have no employment attach- 
ment to any employer and so for them any 
work was “new work.” Therefore they must 
not be denied benefits for refusing to accept 
jobs vacant due to a strike. 

Labor representatives supported the posi- 
tion taken by the federal government; em- 
ployer representatives supported that of the 
state agency. An interesting comment by 
the presiding officer will bear repeating 
here. He said: “It is too bad that there is 
such a slim line of difference between the 
State and the Department of Labor on the 
one hand, and such drastic consequences of 
unfavorable action by the Secretary on the 
other.” * 

On December 21 the Secretary advised 
the California Department of Employment 
that he would certify the California law on 
December 31 on the basis of the appeals 
board letter of December 17 in which the 
board promised reconsideration of the ques- 
tion at issue. 


What Is the Knowland Amendment? 


Returning now to the Knowland amend- 
ment itself, what does it mean? The actual 
text is quite brief. It does three things: 

(1) It substitutes for the word “changed” 
the word “amended.” 

Thus the statute now provides that cer- 
tification for the ninety per cent tax credit 
will not be made if “the State has so 
amended its law that it no longer contains 
the provisions specified or has . . . failed to 
comply substantially with any such provi- 
sion.” The purpose here was to resolve a 
question which arose from the California 
case: Could the law be changed by admin- 
istrative—or legal—action? By substituting 
the word “amend” the intention was to de- 
fine “change” as legislative action only. 
Consequently, all state laws having now 
been certified, they must be considered “in 
conformity” unless and until amended by 
action of a legislature. And in the absence 
of such an amendment, the Secretary may 
proceed against a state solely on the ground 
that it has “failed to comply.” It may be 
questioned whether the Knowland amend- 
ment clearly expresses the intention, or even 
more, whether it is important to make such 
a distinction. In any event, the power of 
the Secretary of Labor to maintain federal 
standards seems unimpaired. He can still 
decline to certify on a finding that the state 





8 Transcript of hearing, pp. 34-37. 
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has failed to comply substantially with the 
requirements. 7 


(2) The amendment also provides that a 
finding of noncompliance may not be made 
“until the question of entitlement shall have 
been decided by the highest judicial authority 
given jurisdiction under such state law.” 


Here the meaning is clear. The Secretary 
is precluded from imposing the extreme 
penalties provided by federal statute merely 
because of action by the administrative 
authority of a state. But he retains the 
power of ultimate action. Should the highest 
state court having jurisdiction interpret the 
law in such a way as to conflict with the 
Secretary’s interpretation of federal require- 
ments, he is still obliged to notify the gov- 
ernor of the state and to withhold certification 
on the following December 31. Thus the 
amendment does not prevent enforcement 
of federal statutes, but may defer it. The 
question of how much additional delay may 
be introduced will be discussed later. 


It is possible that a questioned decision 
might not be appealed to the courts. In this 
case, if the decision should be used as a 
basis for the denial of subsequent claims, 
the Secretary would indeed be precluded 
from effective intervention unfil an appeal 
was made and carried to the highest court. 


(3) Under the amendment a finding of non- 
conformity or noncompliance becomes effective 
on “the ninetieth day after the Governor of the 
State has been notified thereof unless the State 
has before such ninetieth day so amended its 
law that it will comply substantially with the 
Secretary’s interpretation.” 


This part of the amendment prevents im- 
position of the penalties until opportunity 
has been afforded the offending state to 
convene its legislature and amend its law. 
Suppose, following the judicial review now 
required, the Secretary should, during the 
last three months of the year, find that a 
state failed to conform. There would prob- 
ably not be time to amend the law, assum- 
ing such action to be necessary, before 
December 31. Nevertheless, without the 
Knowland amendment, the Secretary might 
be required to withhold certification, and 
the unemployment insurance program in 
that state would be nullified during the fol- 
lowing year. But while the amendment 
prevents such a possibility, it appears that 
final action by the Secretary will now be 
deferred, not merely for ninety days, but 
until December 31 of the following year, 
because certification takes place only “on 
December 31 of each taxable year.” 
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No Substantive Change 


It is now clear that the Knowland amend- 
ment makes no change in the substantive 
requirements of the federal law. The pro- 
visions which protect labor’s rights remain 
unchanged. The Secretaty of Labor retains * 
final authority in the interpretation of the 
law and, except for timing, the same powers 
as always to compel compliance. What, 
then, is the reason for the opposition of 
organized labor? 

Perhaps the best statement of its position 
is to be found in an official declaration of 
policy adopted by the California Federation 
of Labor. It reads as follows: 

“The Knowland rider to H. R. 6000, the 
old age and survivors’ pension amendment, 
makes it extremely difficult for the U. S. 
Department of Labor to enforce the re- 
quirement that states meet the present 
limited standards of the federal unemploy- 
ment insurance law. If a state law or ad- 
ministrative decision is found to be contrary 
to the intent of the federal law, the Secre- 
tary of Labor can take no corrective action 
until after a long series of delaying steps, 
including legislative action and state court 
review. The process could be carried on 
almost indefinitely at the state level and thus 
prevent corrective action by the Secretary.” 


Questions of Compliance 


To what extent will the Knowland amend- 
ment actually interfere with enforcement of 
federal standards? In seeking the answer 
to this question it will be useful to inquire 
how questions of compliance arise. To 
begin with, in California and most other 
states, they cannot stem from a difference 
in phraseology between federal and state 
statutes. To avoid this pitfall, the state act 
repeats practically verbatim the language 
used in the federal law to establish these 
federal standards. But, of course, there can 
be differences of opinion as to what the 
words mean, especially when applied in a 
wide diversity of circumstances. Further- 
more, the legal concept of employment rela- 
tionship is itself a variable one differing 
from time to time according to the rights 
and liabilities involved. It is only natural 
therefore that there have been, and will 
doubtless continue to be, differences of 
opinion between workers and employers, 
between federal and state administrators, 
between administrative and judicial officials. 


The rather surprising fact is that during 
the first twelve years of the program only a 
few cases arising from trade disputes have 
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been appealed to the courts in California. 
Of the twelve such cases, two were rejected 
because no new application of law was in- 
volved; two others related more to pro- 
cedure than to benefit rights; and not all of 
_ the remaining eight had to do with federal 
standards. 

They do provide, however, factual data 
regarding this matter of delay which has 
been so much stressed. In the seven cases 
which have reached the highest court, an 
average period of twenty-nine months 
elapsed between the decision of the appeals 
board and the final ruling of the state 
supreme court. It would have been much 
less had it been possible to eliminate con- 
sideration by district courts of appeal. 

Labor objects that the Knowland amend- 
ment, tying the hands of the Secretary of 
Labor, will induce obstructionists to em- 
ploy every available legal means to defer a 
final decision. Though in the past all but 
one appeal has gone either directly to the 
Supreme Court or to the appellate courts, 
it is a fact that present procedure permits 
review in the superior courts as well. And 
the latest case appealed to the courts fol- 
lowed that course, with the result that it is 
still in litigation after forty-five months. It 
is also true that trade-dispute cases may 
involve hundreds or even thousands of 
workers, and thus delay may really work a 
hardship where the final decision awards 
benefits to the claimants. 

Several points may be made in this con- 
nection. In the first place, it should be 
pointed out that delay at the court level 
comes so late that it can have but little 
effect upon the dispute which gave rise to 
the case. Ordinarily the strike will have 
been settled in One way or the other before 
a decision is rendered even by the appeals 
board. 


Agency Serves as Court 


For another thing, the law recognizes that 
injustice may be caused by long postpone- 
ment and attempts to avoid it. California, 
like many other states, provides that where 
a referee affirms an original determination 
by the Department of Employment in favor 
of the claimant, benefits shall be paid im- 
mediately, regardless of further appeal.” 


It might be helpful also if provision were 
made that appeals from decisions of the ap- 
peals board should go directly to the high- 
est court. Since the quasi-judicial procedures 


of the state agency serve the same purpose 
as the lower courts, this is perfectly logical. 
In fact such a provision has already been 
adopted in the case of decisions of a similar 
agency, the California Industrial Accident 
Commission. 

But, of course, it is impossible to elimi- 
nate all delay and consequent hardship if 
court review of administrative action is to 
be retained. It is necessary, then, to weigh 
against the privation caused in a few key 
cases the advantages to be gained from the 
judicial process for the interpretation of law. 


To be accepted by the high-court, cases 
must involve some new application of the 
law. The resulting rulings decide how the 
law is to be applied to effectuate legislative 
intent, and these key decisions become for 
all practical purposes the law of unemploy- 
ent insurance in the state. They are bind- 
ing upon the personnel who make the 
day-to-day determinations by which benefits 
are paid or denied. So they should lead to 
greater uniformity and reduce the frequency 
of appeal at all stages of the procedure. It 
seems desirable too that final decisions 
should be made by persons trained in the 
law, experienced in its adjudication and 
removed as far as possible from any con- 
nection with the parties or the administration 
of the program. 

Nevertheless, the fact remains that or- 
ganized labor has taken up the cudgel 
against the Knowland amendment. Why? 
For one thing, it is asserted that the amend- 
ment was not adequately discussed with 
labor, in particular with union specialists in 
social security, though the subject is one in 
which labor has a keen and legitimate in- 
terest. Another consideration was undoubt- 
edly present: the courts, with their legalistic 
theories, injunctions’ and delays, have al- 
ways been abhorrent to labor. On the 
other hand, the Secretary of Labor can gen- 
erally be counted upon to give labor’s in- 
terests at least courteous attention. It is 
understandable, therefore, that unions should 
react strongly against any change which 
might weaken his influence in the inter- 
pretation of the law. 


Why Did State Officials 
Back Knowland Amendment? 
Another question remains to be answered: 


Why did the Interstate Conference of Em- 
ployment Security Agencies propose the 





® Data compiled from files of the cases in the 
office of the Clerk of the Supreme Court of the 
State of California, San Francisco. 
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amendment and actively support it before 
Congress? The answer appears to be not 
some new alignment of forces but a situa- 
tion as old as unemployment insurance 
legislation. 

From the early planning days of the sys- 
tem, there has been conflict between the 
proponents of federalization and the advo- 
cates of state control. The former believed 
that the advantages of uniformity justified 
centralized federal control; the latter urged 
the value of state programs in discovering 
and developing methods best suited to the 
different conditions existing in various parts 
of the country. Congress decided upon a 
compromise. It allowed states great lati- 
tude in determining their benefit structures, 
but at the same time it retained considerable 
control over administrative finances and the 
observance of a few federal standards.” 
Under such a hybrid system it was perhaps 
inevitable that there should be a certain 
amount of friction between the pragmatists 
and the theorists, between the doers and 
their critics. Federal people felt that state 
agencies were too much under the influence 
of selfish and powerful taxpayers; state 
officials wondered if employees of the fed- 
eral agency were not bureaucrats too far 
removed from the realities of everyday op- 
erations. Nevertheless, differences were -re- 
solved by negotiation and compromise and 
not allowed to reach the showdown stage. 


Hearings Mount Up 


In 1949, however, pursuant to the reor- 
ganization of the executive branch of the 
government, the Bureau g@f Employment 
Security was transferred from the Social 
Security Administration to the Department 
of Labor. Though in al! the previous his- 
tory of the program only one hearing on 
conformity had ever been held, within a 
few months representatives of two states 
were summoned to Washington for such 
proceedings.” Not only that, but the notice 
of hearing in the California case was issued 
barely thirty days before the certification 
date of December 31. Thus state officials 
were forced to negotiate their differences 
with the bureau under tremendous pressure, 
for if they maintained their position the 
state unemployment insurance program 
might be completely disrupted. Under the 


California law, if the state were not certi- 
fied, not only would administrative funds 
be withheld and employers’ taxes diverted 
to the federal Treasury, but all benefit pay- 
ments would cease.” The consequences, 
either in human suffering or in the damage 
caused to the institution, would be incalcu- 
lable. Because they would so far outweigh 
any ordinary point at issue, state officials 
might well be disposed to surrender even 
a sound position. 

Though California was not compelled to 
give in on this occasion, there was resent- 
ment that the state program had been 
placed in so precarious a position. Un- 
doubtedly, the subject was called to the 
attention of the Interstate Conference of 
Employment Security Agencies. This body 
of state administrators, although originally 
organized and financed by the Social Se- 
curity Board, has always been active in 
opposing proposals for increased federal 
control of the unemployment insurance sys- 
tem. The legislative committee of this or- 
ganization decided upon the provisions 
included in the Knowland amendment as 
temporary or “stop-gap” legislation, pend- 
ing the preparation of more comprehensive, 
“long-range” amendments. The latter pro- 
posals, which would include a provision for 
judicial review of determinations of non- 
conformity by the Secretary of Labor, were 
to be presented to Congress at a later ses- 
sion. Meeting in June, 1950, the executive 
committee of the interstate conference ap- 
proved the proposed amendment, although 
not unanimously, and it was introduced in 
the Senate by Senator Knowland a few days 
later.* 


Negotiations Continued 


During all these months negotiations had 
been going on between interstate conference 
officials and the Bureau of Employment Se- 
curity. They continued during the period 
of Congressional consideration but were un- 
successful despite the fact that agreement 
was reached on several points of real im- 
portance. Finally, on August 9, the Secre- 
tary of Labor proposed a substitute for the 
Knowland amendment which would achieve 
the major objectives sought by the proposal 
and, in addition, provide for review of non- 
conformity findings in the federal courts. 





4 For a detailed description of the origin of 
the plan, and a discussion of federal-state rela- 
tionships in general, see J. P. Clark, The Rise 
of a New Federalism (1938), pp. 259-292. 

22 During the early days of the program, the 
federal administrator, after a hearing, found 
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that the Oregon law did not conform and it 
was then amended by the legislature. 
% See California Unemployment 
Act, Section 2. 
4% Minutes of meeting at Washington, D. C., 
June 13-16, 1950. 
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It was, to be sure, couched in different lan- 
guage from the Knowland amendment, but 
it appeared, on the whole, an improvement 
in that it was more explicit and avoided 
certain ambiguities present in the measure 
adopted by the Senate. Apparently the 
only point remaining on which no agree- 
ment could be reached was whether or not 
administrative action by a state agency 
might constitute a change in the law. This 
seems a rather legalistic and really incon- 
sequential distinction to prevent agreement 
on legislation of such importance. Never- 
theless, the president of the interstate con- 
ference has stated that such is the fact.” 


Significance to Program 


It is quite unlikely that many citizens are 
interested in the abstract question of states’ 
rights, or in disagreements between state 
and federal officials. But they would be 
very much concerned if the operations of 
the unemployment insurance program were 
suddenly cut off. The more important ques- 
tion therefore is: What is the significance 
of the Knowland amendment to the unem- 
ployment insurance program? 


Passing over, for the moment, the faults 
or merits of the amendment itself, it is re- 
grettable that the chain of events which 
gave rise to it could have occurred. For it 
seems to indicate that the methods of per- 
suasion and compromise have been aban- 
doned, regardless of the fact that they have 
served the program well for more than a 
decade. Inability to resolve such minor dif- 
ferences points to excessive intransigence 
on one or both sides. And in a relationship 
which includes so many diverse and difficult 
problems, surely it is better to preserve as 
much flexibility and informality as possible. 


It is unfortunate, too, that any change 
should be enacted in the federal statute 
with so little legislative consideration. For 
the system as now operated is a complex 
one, not readily understood without some 
study. As in the allied field of labor- 
management relations, there are many areas 
in which there will always be divergence of 
opinion. For this reason it is particularly 
important that all sides be consulted. Other- 
wise there is great danger of ineffective or 
damaging legislation. Another peril to be 
avoided is involvement in partisan politics; 
such an approach is not likely to advance 
the public interest. 


Penalty Too Severe 


From another point of view, it is surpris- 
ing that it has been possible to operate 
without more detailed ground rules for so 
long. For with fifty-one agencies (includ- 
ing the territories and the District of 
Columbia) distributing benefits, all manner 
of problems can and do arise. One reason 
so few showdowns occurred was the great 
disparity between the penalty prescribed 
for noncompliance and any offense likely 
to be committed. The purpose of the severe 
penalty was, of course, to insure that the 
states would adopt the basic _principles of 
national labor policy as well as to prevent 
deliberate and flagrant defiance of them. 
Short of such provocation, a responsible 
official would hesitate, because of the gravity 
of the consequences, to withhold certifica- 
tion. Nevertheless he has that power. 
With it comes the temptation to use it as a 
threat. Though people who carry a big 
stick should never forget to speak softly 
and exercise patience, sometimes they do. 
And when they do the victims are almost 
certain to regard it as coercion. Resent- 
ment follows and the relationship dete- 
riorates. It seems better to avoid such 
situations if it can be done without weaken- 
ing the final authority to maintain the na- 
tional labor policy. 


There is another aspect of this question 
of final authority which, though not dealt 
with by the Knowland amendment, never- 
theless has relevance in any discussion of it. 
When the unemployment insurance system 
was initiated in 1935, final authority in 
questions of conformity was placed, it will 
be remembered, in the hands of the Social 
Security Board. This body was set up as 
an independent agency concerned only with 
the social programs which had been adopted 
by Congress. Because it had no other con- 
nections with either employers or labor 
and was as far as possible removed from 
politics, it was believed capable of exercising 
the power impartially and wisely. And as 
long as this situation prevailed, the moderat- 
ing influence of an experienced adminis- 
trator imposed restraint on both sides. 


Secretary Gets Power 


But when the Bureau of Employment 
Security was transferred to the Department 
of Labor, the responsibility for certification 
and the power that goes with it were given 
to the Secretary of Labor. Now, in the 





% Bernard E. Teets, ‘‘Compliance and Con- 
formity Issues in State Unemployment Compen- 
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American system a cabinet minister is not 
usually. divorced from politics. Further- 
more, though the Secretary of Labor has 
certain nonpartisan administrative responsi- 
bilities, he is generally expected to be as 
friendly to the aims of labor as the policy 
of the administration will permit. Thus he 
may be at times its active champion. 

It may be questioned, therefore, whether 
he should bear the final responsibility for 
the use of the power which we have been 
considering. For no matter how wisely he 
may exercise it, he will inevitably be sus- 
pected of bias. Secretary Tobin himself 
apparently recognizes the dubiety of this 
situation as is indicated by his proposal for 
judicial review of his decisions by the fed- 
eral courts. Certainly the idea has the great 
merit that it would settle all controversy 
with an authority which could not be 
questioned. 


What Can Be Done? 


So much for the origin, reactions to and 
meaning of the Knowland amendment. But 
all this, however necessary to an under- 
standing of the situation, has little point 
unless it suggests an answer to the final 
question: What, if anything, should be 
done now? 

Advocates of a centralized federal system 
point out that their plan would automatic- 
ally resolve the problem by eliminating the 
state agencies altogether. So revolutionary 
a change is much too large a subject to be 
discussed here. Though the federal-state 
system has by no means solved all its prob- 
lems, it has enabled the institution of un- 
employment insurance to survive the difficult 
pioneering decade and make manifest progress 
as well. It is working. For present pur- 
poses, therefore, it seems reasonable to as- 
sume that it will be continued. The 
immediate problem is to discover what 
should be done to improve the modus operandt 
in the difficult area with which the Know- 
land amendment is concerned. 


It is reasonable to assume also that the 
federal government must retain power to 
prevent action by the states which would 
violate basic national policies. State agen- 
cies must not be allowed to curtail labor’s 
rights either by overt amendment of their 
laws through legislative action or by the 
failure properly to interpret and apply the 
laws. At the same time the public interest 
and the rights of both employers and em- 
ployees require that no state program be 
disrupted unnecessarily. So far there should 
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not be serious dispute. But difficulties arise 
concerning two points: (1) At what stage 
in the state procedures for applying the law 
should federal authority be permitted to 
intervene? (2) Who will finally decide 
questions regarding the correct interpreta- 
tion of the law? 

There is little likelihood of future altera- 
tion of state laws which would raise the 
question of conformity. But, despite twelve 
years of operating experience, there is still, 
as the present controversy proves, disagree- 
ment between state and federal authorities 
regarding the precise meaning of the law. It 
is clearly desirable that such disagreements be 
resolved as expeditiously as is consistent 
with sound decisions. As for expedition and 
justice, the latter must receive first consid- 
eration since the system is more important 
than delay or inconvenience to individuals 
in any one case. It is desirable also that 
federal authority should not be in a position 
to coerce state agencies unduly or even ap- 
pear to do so. 

In some states a quasi-judicial administra- 
tive procedure has been evolved which 
seems well designed to produce an accept- 
able compromise between practical efficiency 
and theoretical justice. It is evident that 
there should be no intervention short of a 
final decision in this procedure. The next 
question is whether it should be permitted in 
advance of judicial review in the state courts. 

Under the substitute amendment proposed 
by the Secretary of Labor a disputed deci- 
sion must become final and applicable to all 
similar cases before it can serve as a basis 
for a finding of noncompliance. This would 
permit appeal to the state courts, as under 
the Knowland amendment. At the same 
time it would provide protection against sub- 
stantial violation in case an erroneous deci- 
sion was not appealed and subsequently 
became a precedent for general administra- 
tive action. Either method may involve de- 
lay but this could and should be minimized 
by appropriate legislation. 


Value of Court Review 


Now, let us suppose that an interpretation 
should become final which in the opinion 
of the Secretary of Labor conflicts with fed- 
eral: requirements. It would then be his 
duty to withhold certification, and under the 
Knowland amendment the state would have 
no further recourse. But under the pro- 
posed substitute amendment, the finding of 
nonconformity would be subject to review in 
a federal court before taking effect. This 
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procedure would make a proper distinction 
between administrative and judicial func- 
tions. In addition it would appear to be the 
most effective method of preventing arbi- 
trary action because decisions of the federal 
court would be binding upon the Secretary, 
whereas those of a state court would not. 
And no administrative officer would remain 
indifferent to a reversal of his decisions by 
higher authority. He would, therefore, be 
unlikely to use his power except when con- 
vinced not only that the action was justified 
but also that it was the only means of se- 
curing compliance. Once convinced of sub- 


stantial noncompliance, however, he would 
have the duty to act and thus bring about a 
final determination of the issue. 


Since the purpose of the law is certainly 
not punitive, obviously a reasonable time 
should be allowed to permit amendment of 
state laws when such action is necessary. 
Both the Knowland amendment and the sub- 
stitute proposed by the Secretary of Labor 
include such a provision. But here again the 
one advanced by the Secretary, probably be- 
cause it is the product of long negotiations, 
seems much better designed to effect the 
objective in view. [The End] 
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ers’ reactions to wage changes, and of 
company and union wage policies.” * Hence, 
it follows that today we have a perplexing 
number of theories, none of which has been 
sufficiently established to warrant its con- 
sideration as a universal norm in wage issues. 

During the National War Labor Board 
days, the search for mechanical methods 
which would permit breaches in the wage 
ceilings was never stopped. When interplant in- 
equities became unusable, intraplant inequities 
were discovered. Then followed adjustments 
for maladjustments and other unrealistic ap- 
proaches. Once policy was announced, the 
“smart” practitioners immediately searched 
for the weak spots and immediately brought 
sufficient pressure to breach the ceiling. As 
a result, many different norms and stand- 
ards were brought into being and criterion 
was piled upon criterion to such an extent 
that utter confusion resulted. 


Empiricism Only Resort 


We can note that no universal norm has 
been established which can assist either the 


parties or the hearing officer in a wage dis- 
pute. Certainty will not be realized for a 
considerable time to come—not until criteria 
have been developed which will meet all 
cases involving wage disputes. Until a com- 
mon law has been developed in labor ar- 
bitration, where awards will truly reflect 
all that has been submitted to the hear- 
ing officer and the precedent value of 
the award may be used to support a finding 
on a given set of facts, present-day criteria 
will, when used, be useful only on a case- 
to-case basis. 

Criteria such as cost of living, mainte- 
nance of take-home pay, ability to pay, geo- 
graphic comparisons, intraplant and interplant 
comparisons, etc., will continue to be the 
tools employed in wage disputes. And, 
until such time as the empirical method of 
trial and error produces criteria which may 
be used as a universal norm, we shall be 
obliged to use criteria as “rationalizations 
pressed into service to support demands 
which need justification.” ™ [The End] 





% Lester and Shister, Insights Into Labor 
Issues (The Macmillan Company, New York, 
1948), p. 197; see Trends in Collective Bargain- 
ing (The Twentieth Century Fund, 1945), p. 
61ff.; John T. Dunlop, Wage Determination 
Under Trade Unions (The Macmillan Company, 
New York, 1944); see note, ‘‘Factors Relied on 
by Arbitrators in Determining Wage Rates,’’ 47 
Columbia Law Review 1027 (1947), where the 
conclusion reads as follows: 

“Comparative wages, the cost of living, abil- 
ity to pay, productivity, the national interest— 
all are set phrases advanced by the parties in 
advocacy of their positions, emphasized or ig- 
nored with an eye to victory in the particular 
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instance. To give them content, the parties 
set forth ‘facts’ and ‘figures’, staking out an 
area of disagreement which by and large is 
broader than the disparity between the wage 
terms to which the parties have indicated a 
willingness to agree... . 

“One or another of these factors will usually 
afford the arbitrator a basis for acceding to the 
extreme demands of either party. Compromise 
between them tends to produce a more mod- 
erate award, but slight shifts in emphasis, in 
accord with the individual arbitrator's predilec- 
tions, assure that the arbitral procedure will 
not create a static situation.”’ 

17 Bloom and Northrup, footnote 15. 
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Collective Bargaining 
and Common Sense 


By ARTHUR M. ROSS 





N RECENT YEARS there has been no 

end of speculation, no shortage of re- 
search and no lack of polemics over the 
economic effects of collective bargaining. 
The results in particular firms and indus- 
tries, although sometimes visible to the 
naked eye, have been sufficiently arguable, 
but a greater amount of controversy has 
turned on-the general economic effects. 
For upwards of fifteen years now there has 
been a running debate over the impact of 
collective bargaining upon the growth of 
productivity, the volume of employment, 
the level of prices, the distribution of the 
national income and the integrity of the 
enterprise system. In the course of this 
debate some rather extreme positions have 
been taken, including a comprehensive in- 
dictment presented by defenders of things 
as they were, and things as they never were, 
and a set of elegant programs for solving 
each and every economic problem around 
the bargaining table. The viewers-with- 
exaggerated-alarm have probably outnum- 
bered the pointers-with-excessive-pride but 
there have been many in both camps. 


It was in the nature of the case that the 
good and bad effects of collective bargain- 
ing would be overstated. Novelty in itself 
made this inevitable. It is true that the 
rudimentary beginnings of collective bargain- 
ing can be traced back to the earliest years 
of the republic. For many decades condi- 
tions of employment were determined by 
joint negotiation in a few isolated sectors 
of the economy such as coal mining, build- 
ing construction, stove mounting, printing 
and railroad transportation. No doubt the 
results were important in those industries. 
Only since about 1935, however, could col- 
lective bargaining have a significant effect 
upon the operation of the economic system 
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COLLECTIVE BARGAINING IS A 
HEALING PROCESS OF EMPLOY- 
MENT RELATIONSHIPS, SAYS MR. 
ROSS, A STAFF MEMBER OF THE 
UNIVERSITY OF CALIFORNIA INSTI- 
TUTE OF INDUSTRIAL RELATIONS 





as a whole. As is well known, the number 
of employees covered by labor contracts has 
risen from about four million to more than 
fifteen million during the intervening fifteen 
years. Most employees in manufacturing, 
mining, transportation, public utilities and 
construction are represented by labor or- 
ganizations; and the resulting standards and 
procedures have an appreciable effect on 
wholesale and retail trade, government serv- 
ice, finance and other nonunion activities. 
All this is relatively new. When the first 
bathtub was installed in the White House 
about a century ago, observers were con- 
vinced that the effeminate European device 
meant the end of native Americanism. For 
the time being nobody could refute the 
proposition although in point of fact it was 
considerably exaggerated. In the same way 
highly colored flights of fancy have become 
popular with the widespread adoption of 
collective bargaining for the reason that, 
pending further experience, no one could 
be sure what the effects would be. 


Furthermore, collective bargaining has 
been a controversial institution, challenging 
and revising the status quo in significant 
respects. It has had bitter opponents who 
have seen it as the forerunner of cataclysm, 
and vehement defenders who have wrapped 
it in the mantle of a transcendant historical 
mission. In their endeavor to persuade the 
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This article is adapted from an address 
delivered at a recent conference on ‘‘The 
Law and Labor-Management Relations," 
at the University of Michigan Law School. 





rest of the community, both sides have ex- 
aggerated the consequences and have tended 
to swallow their own propaganda. Above 
and beyond the controversy over the merits 
of collective bargaining as such have been 
innumerable conflicts over the content of 
particular bargaining agreements. Again 
it was inevitable that spokesmen for labor 
and management would overstate their 
cases and would finally be convinced by the 
logic and eloquence of their own arguments. 


Drama in Labor Disputes 


Collective bargaining is also a spectacular 
institution. It makes headlines. Vast groups 
of workers, as well as the neutral public, 
are continuously indoctrinated by both par- 
ties. Strikes have all the drama of military 
conflict: the preliminary negotiations, the 
ultimatum, the outbreak of hostilities, offen- 
sive and defensive strategy and tactics, and 
the daily communiques. Pickets appear on 
the streets for all to see; names are called 
and threats are exchanged; violence may 
occur. Eventually come the truce, the 
cease-firing order, the resumption of rela- 
tions and the treaty of peace. No other 
process in business life involves the same 
face-to-face conflict between mutually iden- 
tified antagonists as does collective bargain- 
ing. It is no wonder that emotion often 
reigns and reason flies out the window. 

Finally, a good deal of economic research 
in the field of industrial relations has been 
in the nature of special pleading for man- 
agement or labor. Overtowering pyramids 
of argument are erected on the most slender 
factual foundations, and sensational con- 
clusions are reached by reasoning from one 
improbability to the next and piling one 
contingency upon the other. 


Case Against Labor 


Let us first examine the current indict- 
ment of collective bargaining in order to 
ascertain how much cause for alarm can 
be seen. It will save misunderstanding to 
concede at the outset that under conditions 
of defense mobilization or war, negotiated 
wage settlements will have an inflationary 
effect in the absence of governmental re- 
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strictions; and that once such restrictions 
have been imposed, collective bargaining 
becomes much more difficult to carry off 
successfully. With this qualification, the 
judgments contained in the following para- 
graphs do not seem to be materially affected 
by the conditions of economic mobilization. 


Four major counts in the indictment are 
as follows: 


(1) The functions, rights or prerogatives 
of management are being diluted to such 
an extent that the efficient conduct of enter- 
terprise will soon become impossible. 


(2) Featherbedding, makework and ob- 
struction of technological change are be- 
coming so prevalent that the gradual increase 
in productivity which is the real source 
of higher living standards is being stifled. 


(3) Negotiated wages are so much in 
excess of the “competitive level” that severe 
unemployment is resulting. 


(4) The economy is doomed to never- 
ending inflation as a result of upward pres- 
sure on the wage level. 


Challenge to Authority? 


First, what of the union challenge to 
managerial authority? It is axiomatic that 
a strong, self-confident and _ self-reliant 
managerial group is essential for effective 
operation of any business enterprise. Whether 
the economy be capitalistic or socialistic, 
the furtherance of efficiency is primarily the 
job of management and the protection of 
employees the job of the union. Faced with 
the necessity of sharing authority over large 
areas of decision and remodeling many 
established procedures, employers are na- 
turally apprehensive over the end result. 
They fear they may become so heavily en- 
cumbered with inflexible regulations that 
they will no longer be able to carry out their 
responsibilities. 


This fear is aggravated by the fact that 
union leaders are unwilling to participate 
in drawing up any list of unqualified man- 
agerial prerogatives and occasionally indulge 
in ebullient statements to the effect that 
there is nothing sacred so far as they are 
concerned, for the reason that any man- 
agerial policy may conceivably have a bear- 
ing on wages, hours and working conditions. 
One of the major contentions of the United 
Auto Workers during the 1945-1946 General 
Motors dispute, to the effect that wages 
cannot be negotiated without considering 
prices and profits, added fuel to the flames. 
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Management Underestimated 


Has the erosion of managerial authority 
actually proceeded to the point where a 
“laboristic era” dominated by the unrestricted 
power of labor unions may be said to have 
begun? It is true, as Professor Neil W. 
Chamberlain states in The Union Challenge 
to Management Control,’ that “at one time 
or another, in one industry or another, there 
is scarcely a function of management which 
has been impervious to union penetration.” 
One swallow does not make a summer, how- 
ever. A tendency is not necessarily a trend 
and certainly not a revolution. There is 
strong evidence to support the conclusion 
that employers can retain the central core 
of managerial authority if they wish to do 
so and act with sufficient determination. 
In the field of personnel administration, the 
unions do insist on joint control over wages 
and hours, promotions and demotions, lay- 
offs and rehires, job assignments, production 
standards and disciplinary action. All of 
these matters are subject either to collective 
bargaining from the outset or to grievances 
based upon the employer’s initial decision. 
In extreme situations the union acts as a 
virtual labor contractor and this may be the 
logical implication of its aims in the per- 
sonnel field. 


These facts notwithstanding, two others 
seem more crucial. The first is that many 
employer concepts of shop administration 
have become widely accepted in union circles. 
This is particularly true as to the various 
obligations of the worker, for example, the 
obligation to render continuous service dur- 
ing the period of a collective bargaining 
agreement, the obligation to meet estab- 
lished production standards and the obliga- 
tion to observe shop rules on penalty of 
disciplinary action. Most unions are striving 
to conform with the standards of busi- 
ness morality and fit themselves as effort- 
lessly as possible into the enterprise system. 
In some respects they are in a position to 
discipline the labor force more effectively 
than is the employer. In the second place, 
participation of unions in fields broader than 
personnel administration has been largely 
with the consent or. approval of manage- 
ment. Thus activities of the International 
Ladies Garment Workers’ Union and the 
Amalgamated Clothing Workers in the ad- 
ministration of the garment industry have 
been generally welcomed by employers as a 
means of handling a difficult competitive 
situation. Employer associations in the 


Pacific Northwest have not strongly resisted 
market control on the part of the Teamsters’ 
Union. 

With these exceptions, and a few that are 
similar, management is still largely free to 
make its own decisions as to location of 
plants, line of products, procurement of 
materials, methods of production, organiza- 
tional structure, scale of output, level of 
prices and channels of distribution. There 
is no present indication that employers, par- 
ticularly those in the mass production in- 
dustries at the center of the economy, will 


carelessly abdicate these functions. Failing 
abdication, they can be held. 
No Loss of Authority 

In some quarters a great deal is made 


of the fact that unions frequently make 
reference to output, prices and profits when 
convenient for the purpose of wage argu- 
ments and that their interest in these matters 
may have some peripheral influence on the 
employers’ price policy. But actually there 
is little significant loss of managerial au- 
thority in these facts. Employers them- 
selves commonly invoke prices and profits 
when negotiating wages during periods of 
depression; that workers do so during 
periods of prosperity is only the reverse 
of the coin. They have done this since 
the day of Adam Smith and perhaps since 
the day of Adam. In any case, it would 
be farfetched to conceive that the managers 
of any large enterprise could ever operate 
the business entirely insulated from pres- 
sure exerted by other groups. No corpora- 
tion is managed in a vacuum. Pressure 
from customers, suppliers, bankers and gov- 
ernment agencies has had its influence on 
corporate policy for many years. That pres- 
sure from the unions must now additionally 
be taken into account does not constitute 
any revolutionary change in the situation. 


Do Unions Prevent Progress? 


So much for the functions and rights of 
management. But what about resistance to 
technological change? By now it is well 
understood that further improvements in 
living standards depend fundamentally upon 
increasing economic efficiency. Higher real 
wages will emerge in the future, as in the 
past, out of greater output per man-hour. 
If the effect of collective bargaining were to 
inhibit economic progress by impeding the 
growth of productivity, the against 
collective bargaining would be a strong one. 


case 





' (1948), p. 5. 
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This, it is often argued, is indeed the 
effect. The evils of featherbedding, make- 
work and obstruction of technological 
change are customarily illustrated by exhibit- 
ing a familiar Chamber of Horrors which 
includes The Unwanted Spray Gun, The 
Third Man in the Diesel Cab, Ten Bricks 
in the Hod, The Uninvited Stagehand and 
The Twice-Threaded Pipe. What is most 
remarkable about the Chamber of Horrors, 
however, is that the exhibits, like the acts 
in the old Keith Vaudeville Circuit, remain 
about the same from year to year and from 
decade to decade. The logical influence is 
that there is no general tendency for unions 
to obstruct technical progress through col- 
lective bargaining or unilateral fiat, but only 
a group of traditional obstructions in iso- 
lated activities. If such an optimistie in- 
terpretation is correct, it denotes a major 
change for the better. As the Selekmans 
recently observed in the Harvard Business 
Review, “Apparently the historic resistance 
to the machine, and all that it implies, is 
by this time pretty well dissipated, especially 
in basic industry. Majority union policy to- 
day accepts technological advance, provided 
there are proper protections for the interests 
of affected workers.” * 

It is also significant that not all feather- 
bedding attempts are successful, witness the 
“third man” demand, and that obstruction 
of technical change is most prominent in 
the building trades, where employers have 
a vested interest in continuing traditional 
methods of organizing the work. Nor for 
that matter have railroad employers been 
noted for the vigorous pursuit of efficiency. 
On the other hand, the writer’s recent ob- 
servation of the automobile industry over 
a period of a year did not disclose any rea- 
son to believe that collective bargaining in 
that industry was interfering with the intro- 
duction of new and more effective methods. 
This means that a great deal depends on 
how vigorously employers continue to seek 
methods of reducing the cost of production. 
Those who see in the spread of collective 
bargaining the threat of stagnant technology 
and frozen living standards show little con- 
fidence in the ability of industrial managers. 


Disputes Arise 


It is true that a dynamic technology gen- 
erates innumerable disputes over production 
standards, job rights, classification of new 
operations and so on. Certainly there would 


be fewer grievance meetings and arbitration 
hearings if new machinery, materials and 
methods were not constantly being intro- 
duced. There are some who regard these 
disputes as an oblique attack on economic 
progress itself, an attempt to surround the 
process of change with so many cumber- 
some restrictions as to make it not worth 
the candle. Notwithstanding occasional slow- 
downs while new production standards are 
being negotiated, and some absurd demands 
for the classification of new operations, 
fundamentally this is an unsound and dan- 
gerous judgment. For the problems of ad- 
justment created by technical change are 
real ones and ought to be handled. Protest 
and resistance can be accommodated most 
easily when orderly procedures are estab- 
lished for legitimately protecting the inter- 
ests of the workers affected and softening 
the shock of change. It is largely through 
the creation of these procedures that the 
traditional policy of obstruction (which, it 
is important to note, was never limited to 
organized workers) has been largely aban- 
doned. Obstruction was never directed against 
technological progress as such, but against 
the attendant displacement and insecurity. 
Institutional procedures facilitating adapta- 
tion to industrial change are subject to 
abuse, but all in all the amount of resistance 
is probably smaller when such procedures 
are available than when they are not. 


Unions Stimulate Improvement 


In fact, it can be argued, and is argued 
by Professor Slichter, that collective bar- 
gaining accelerates the process of techno- 
logical improvement. Employers who are 
constantly under pressure to increase wage 
rates will be stimulated, Slichter contends, 
to find ways and means of reducing the 
input of labor per unit of output.’ Even if 
this conclusion be regarded as debatable, no 
convincing grounds for accepting the oppo- 
site view have been shown. Certainly the 
available statistics on productivity, which 
admittediy are spotty and difficult to inter- 
pret, do not support such a view. They 
indicate rather that the gradual increase in 
output per man-hour, which was interrupted 
during and immediately after the war, was 
resumed about the beginning of 1947. Be- 
tween 1946 and 1947, there were increases 
in productivity in nineteen out of thirty-one 
industries studied by the Bureau of Labor 
Statistics. In a recent study, Professor Kerr 





2 Benjamin M. and Sylvia K. Selekman, 
“‘Productivity—and Collective Bargaining,’’ 28 
Harvard Business Review 132 (March, 1950). 
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showed that output per man-hour through- 
out manufacturing industries increased 4.7 
per cent between 1947 and 1948.4 Evidence 
covering the period since 1948 does not per- 
mit any statistical summary, but there is 
every indication that until the outbreak of 
the Korean war at least, the annual increase 
was exceeding the historical average. 


Negotiated Wage Increases 


Perhaps the crucial issue in the economics 
of collective bargaining turns on the conse- 
quences of negotiated wage increases. It 
seems clear enough that collective bargain- 
ing exerts upward pressure im the level of 
money wages. This could be expected on 
general principles inasmuch as trade unions 
devote much of their energy to securing 
wage increases. Comparison of experience 
before and after 1935, which may be con- 
sidered the beginning of the period of in- 
tensive organization, indicates that the effect 
has been a considerable one. Thus, wage 
rates were cut in the 1930-1933 depression 
but not in 1937-1938; wages followed prices 
more closely during the 1945-1948 inflation 
than during 1918-1920; and wage increases 
were more common during the two years of 
relatively high employment from 1948 to 
1950 than during the corresponding two 
years from 1927 to 1929. 

This much seems evident. It is the fur- 
ther consequences of upward pressure on 
the wage level which are the subject of 
chronic controversy. One of the most widely 
discussed of the recent books on the subject, 
Unions and Capitalism, by Dr. Charles E. 
Lindblom,’ is representative of the school 
of thought which holds that collective bar- 
gaining is destroying the enterprise system 
beyond the possibility of repair. His think- 
ing is characteristic of the group in that he 
writes off employer resistance as wholly 
ineffective and assumes that union leaders 
can dictate any rates of wages which are to 
their liking. This is not in accord with 
experience and seems an absurd assumption. 
It is incomprehensible that so many authors 
who are innocent of first-hand experience 
in collective bargaining automatically take 
it for granted, be it a question of managerial 
functions, technological change or wage 
negotiations, that employers have lost all 
vigor in discharging their responsibilities, 
are completely at the mercy of the unions 
and are utterly incapable of taking care of 
themselves. This is probably a result of 


taking some of the arguments which are 
tossed about in collective bargaining more 
seriously than the parties themselves do. 


The ultimate consequence, according to 
Dr. Lindblom, is that wages rise so far above 
the “competitive level” as to make inevitable 
severe unemployment, intolerable inflation 
or some combination of the two. One 
difficulty with his argument which bothers 
many of us is that the concept of the “com- 
petitive level” is an incorporeal abstraction 
which never quite becomes visible. No one 
can say what the “competitive level” would 
be at the present time. No one can say 
whether wages were at, above or below the 
“competitive level” prior to the advent of 
collective bargaining. 


This difficulty does not trouble Dr. Lindblom, 
however. He cheerfully concedes that his 
propositions are incapable of statistical or 
other factual proof but insists that they flow 
inescapably from his caricature of the col- 
lective bargaining process. We must take 
his word for it: that severe unemployment 
and/or inflation some time in the future will 
be caused by the collective bargaining agree- 
ments being made today. 


Effect on Employment 


Current economic thinking 
support the extreme views of Lindblom and 
others of similar mind. As to the level of 
employment, a large wage increase in a 
single industry in the absence of increases 
elsewhere, or an extraordinary wage in- 
crease in a single industry in the face. of 
only moderate increases elsewhere, is one 
matter. Under these circumstances employ- 
ment in the affected industry might well 
decline. The adverse affect upon cost, and 
therefore price, would be considerable, 
whereas the favorable effect upon purchas- 
ing power, and therefore consumer demand, 
would be small. The bituminous coal in 
dustry is probably a case in point. 


does not 


A general wage increase throughout the 
economy is another matter altogether; and 
this, of course, presents the more significant 
question. On this question the best that 
can be said is that no general statement can 
be made one way or another. Wages are 
both cost and income. Wage increases 
totaling five billion dollars a year add five 
billion to costs of production and five billion 
to consumer incomes. Under certain as- 
sumptions (concerning the impact on sav- 





‘Clark Kerr, ‘“‘The Short-Run Behavior of 
Physical Productivity and Average Hourly 
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Earnings,’’ 31 Review of Economics and Statis- 
tics 301 (November, 1949). 
5 Yale University Press, New Haven, 1949. 
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ing, investment, interest rates, etc.) output 
and therefore employment will be stimu- 
lated. Under other assumptions output and 
therefore employment will be retarded. 

In practice it is highly likely that favor- 
able and unfavorable impacts are balanced 
to a considerable extent. No clear showing 
has ever been made that any of the general 
wage increases which have run through the 
economy in recent years, beginning with the 
NRA period, has had a substantial effect on 
employment either way. If we are there- 
fore justified in questioning the conviction 
of Mr. Robert R. Nathan that a wage in- 
crease is almost always, if not always, good 
for employment, we are equally justified 
in rejecting the opposing proposition that 
unemployment is the necessary and inevi- 
table consequence of wages negotiated in 
collective bargaining between management 
and labor. 


Effect on Inflation 

Is collective bargaining conducive to in- 
flation? If the question is to be answered 
sensibly we will have to distinguish between 
conditions of peacetime and those of mobili- 
zation or war. It should be noted, inci- 
dentally, that the affirmative argument was 
developed in a peacetime context and does 
not rest upon the large-scale diversion of 
economic resources into military uses. 


—In Peacetime 


In peacetime the normal growth of pro- 
ductivity provides a source of wage increases 
not requiring corresponding price increases. 
If this were not true, living standards could 
never improve. The fact that unions seek 
and employers grant wage increases is there- 
fore no proof that collective bargaining is 
inflationary. On the other hand, wage in- 
creases persistently in excess of the increase 
in productivity will have the effect of raising 
labor costs, which account for about two 
thirds of the sales dollar throughout in- 
dustry as a whole. This will inflate the level 
of prices unless the distribution of the na- 
tional income is altered in favor of labor, 
that is, unless wages become a larger pro- 
portion and profits a smaller proportion of 
the national income. Putting the latter 
question aside for the moment, the problem 
is whether in fact wage increases are likely 
to exceed the growth of productivity in any 
persistent fashion. 

Past experience is not sufficient to yield 
any very conclusive answer to the problem. 
It is true, of course, that until the postwar 
inflation reached its peak in 1948, money 
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wages ran far ahead of productivity which 
probably declined during and immediately 
after the war. But wage increases, and 
profit increases for that matter, were more 
the result than the cause of the inflation. 
The basic cause was the expansion of mone- 
tary demand resulting from the fact that 
the war was financed to a considerable 
extent with new money and not out of cur- 
rent taxation. Once the inflation was under 
Way, Wage, price and profit increases were 
cumulative and mutually interacting, and 
certainly played a contributory part in the 
whole process. But none of them was the 
underlying cause. Wage increases abated 
after the peak of inflation was reached. Be- 
tween February, 1948, and February, 1949, 
average hourly earnings in manufacturing 
advanced 8.1 cents, or about six per cent; 
and in the subsequent year, ending Febru- 
ary, 1950, another 4.3 cents, or about three 
per cent. The highly significant General 
Motors wage agreement of May, 1950, calls 
for hourly wage increases of four cents, or 
about 2% per cent, during each of the next 
five years, aside from additional changes 
resulting from application of the cost-of- 
living formula. Of course the recently 
negotiated industrial pension and private 
social security plans must also be taken into 
account, but no information on their over- 
all cost effect is presently available. 


In the absence of sufficient evidence, there 
is no choice but to resort to a guess, in- 
formed, uninformed or misinformed, as the 
case may be. The writer’s own guess is 
that if the Korean war had not intervened 
in June of 1950, future negotiated wage in- 
creases, including the cost of private social 
security, would have run slightly but not 
greatly ahead of productivity. In addition, 
wages would not be cut substantially in any 


future depression and the fall in prices 
would be limited as a result. 
The net effect in peacetime, therefore, 


is mildly inflationary in that the price level 
will be higher with collective bargaining 
than without it. Thus there is a germ of 
truth in this aspect of the indictment. How- 
ever, the prospect is a mildly and not severely 
inflationary effect. A slowly rising price 
level, although it reduces the value of sav- 
ings and fixed incomes, is favorable to 
business activity. Nothing is lost from an 
economic standpoint when the possibility of 
large wage cuts in a depression is sacrificed. 
And finally, there is comfort in the fact that 
extreme discrepancies in the movement of 
productivity and money wages, such as 
occurred in the 1920’s (productivity in man- 
ufacturing increased 30.2 per cent between 
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1923 and 1929, while average hourly earnings 
advanced only 8.4 per cent), will be avoided. 


—iIn Wartime 


In a period of mobilization or war, nego- 
tiated wage settlements will contribute to 
inflation although not much more so than 
unilateral wage adjustments granted in the 
absence of labor unions. There are three 
reasons why unrestricted collective bar- 
gaining will have such an effect: 

(a) Union demands become stiffer as 
workers attempt to offset the deterioration 
of real wages and to maintain their living 
standards in the face of a diminished supply 
and lower quality of consumer goods. 

(b) Employer resistance to wage demands 
is lessened because higher costs can be 
passed on to consumers, and because the 
employers themselves are anxious to main- 
tain a favorable position in the labor market. 
If an excess profits tax is enacted there is 
even less reason to be concerned over costs. 

(c) Productivity per man-hour is likely 
to decline because of overstrain of economic 
resources and general industrial dislocation. 

It follows that if a serious effort is made 
to stabilize the price level by means of 
direct controls, negotiated wage settlements 
must be limited and regulated. In March, 
1951, the federal wage-control regulations 
were quite nominal, but the same could be 
said of the economic stabilization program 
in general. The basic dimensions of the 
program—agricultural parity, percentage- 
margin pricing and escalating wage rates— 
will legitimatize inflation but will not clieck it. 


Record Is Favorable 


This qualification having been made, we 
can return to the main thread of the argu- 
ment. All in all, little substance can be 
seen in the grievous predictions that collec- 
tive bargaining is the road to suicide. It 
has not been shown that the results have 
been bad nor has it been argued convinc- 
ingly that they will be bad in the future. 
This is not to say that there are no grounds 
for concern, for obviously there are: residual 


sional collusive agreements, reserving the 
market for select employees and providing 
high wages for a restricted number of 
favored workers; the denial of civil rights 
inside certain unions enjoying compulsory 
membership; the effect of seniority rules 
upon the employment opportunities of new 
workers entering the labor force; and so on. 
But it is not necessary for the present pur- 
pose to argue that collective bargaining is 
a flawless institution. The point is rather 
that the balance of economic effects is good 
and that, in peacetime at least, collective ~ 
bargaining is clearly preferable to any of 
the possible alternatives—unilateral decisions 
of employers, unilateral decisions of unions 
or governmental determination of the condi- 
tions of work. 


Unionism No Panacea 


Although desirable on economic grounds 
and having many additional merits beyond 
the scope of this discussion, collective bar- 
gaining will not accomplish miracles. There 
is some tendency among trade union sympa- 
thizers to regard collective bargaining as a 
potential solution for all problems and to 
overestimate what can be accomplished by 
the inclusion of appropriate language in col- 
lective agreements. 

It is widely believed, for example, that 
collective bargaining is an effective means 
of redistributing income and that the pro- 
portion of the national income going to 
labor (in the form of wages and salaries) 
can be augmented by raising wage rates. 
This is practically an article of faith in the 
labor movement. Certainly it has been an 
age-long objective of the labor movement 
to secure for the workers a greater share of 
the total product, and certainly this objec- 
tive has a powerful appeal to working people. 
It is no part of the present purpose to pass 
any judgment, con, on the desir- 
ability of the objective. But it is pertinent 
to inquire whether it can be accomplished 
through collective bargaining. 


pro or 


The record up to date does not support 
Here is a tabulation show- 
total national 


the proposition, 


ing the distribution of the 








obstructions of economic progress; occa- income in 1922, 1929, 1936, 1944 and 1947. 
Compensation Entreprenurial Corporation 
of Employees Profits * Profits Interest Rent 
1922 60% 20% 7% 5% 9% 
1929 59 18 10 6 6 
1936 . ' 59 21 9 7 5 
1944 ae 19 16 2 5 
1947 59 21 13 2 4 





*“Entreprenurial Profits’ include net 
business. Source: Department of Commerce. 
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It seems clear that the spread of collective 
bargaining in recent years has not created 
any tendency for labor’s share of the na- 
tional income to increase. The long-run 
constancy is one of the most intriguing 
problems in economic analysis. A great 
many investigations into the matter might 
be summarized, but none of them has brought 
forth any convincing explanation. 

At the present time we do not really know 
why wage and salary earners receive about 
_ three fifths of the national income and why 
this proportion does not drift in one direc- 
tion or the other. At any rate, there is no 
sign that collective bargaining has affected 
it. To be sure, it is often argued that the 
proportion going to labor would have di- 
minished had it not been for collective 
bargaining. 

Unfortunately this is in the realm of what 
might have been and cannot be either proved 
or disproved. The only real change in the 
division of the national income between 1922 
and 1947 was that the share going to cor- 
porate profits increased from seven to thir- 
teen per cent, while the share going to 
interest and rent diminished from fourteen to 
six per cent. There is no reason to think 
that collective bargaining had anything to 
do with this development. 


Effect on Wage Structure 


On the other hand, collective bargaining 
has had a major effect upon the structure 
of wages and salaries, that is to say, upon 
the internal distribution of “labor’s share.” 
For one thing, rational and systematic occu- 
pational rate structures have been estab- 
lished in many firms during recent years 
after careful study and classification of the 
jobs being performed. Perhaps the most 
notable instances have been in the air-frame, 
steel and meat-packing industries. These 
efforts are significant not only from the 
standpoint of equity but also in their effect 
upon morale and efficiency. 

Also, wage differentials of all kinds have 
been narrowed by a process of leveling up 
toward the top. This is true as between 
the skilled and the unskilled, as among 
regions, as among firms in the same in- 
dustry and as among industries. 


Skilled and Unskilled 


For example, the Bureau of Labor Statis- 
tics reports that in 1945-1947 skilled workers 
in manufacturing industries were getting 
fifty-five per cent more than unskilled work- 
ers. This compares with a sixty-five per 
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cent differential in 1937-1940, a seventy-five 
per cent differential in 1931-1932 and a 
105 per cent differential back in 1907. The 
leveling process has not been confined to 
manufacturing by any means. In the build- 
ing trades, journeymen received eighty-five 
per cent more than laborers in 1907. In 
1931 they received seventy-nine per cent 
more. By 1947 the differential had decreased 
to forty-three per cent. It is well known 
that there is no longer the same economic 
advantage in white-collar work (as com- 
pared to manual labor) as there once was. 


By Region 


Regional differentials have been narrowed 
in the course of the past two decades. In 
1931-1932, southern wage rates were seventy- 
five per cent of those in the Northeast, and 
in 1945-1946, about eighty-five per cent. 
Wage rates in the Middlewest were ninety- 
seven per cent of those in the Northeast in 
1931-1932, and 101 per cent in 1945-1946. 


By Industry 


There can also be noted a tendency to- 
ward uniform wages within a good many 
industries, particularly those which have 
been organized by industrial unions. The 
differential between northern and southern 
coal mines, narrowed from time to time, 
was finally eliminated altogether a few years 
ago. In the meat-packing industry, the vari- 
ous unions have slowly been closing up the 
gap between the plants in Chicago and those 
in Kansas City, Omaha and the South and 
West. Geographical differentials are still 
found in this industry, but they are much 
smaller than formerly. In 1940 the Amal- 
gamated Clothing Workers adopted a policy 
of equalizing labor costs in the various centers 
where men’s clothing is produced. This 
amounts virtually to nation-wide uniformity 
in piece rates for workers in a given 
occupation. 


Uniform Price of Labor 
Good for Competition 


In general, one of the strongest drives of 
industrial unions is to bring low-wage plants 
up to the level of the high-wage plants. In 
one sense, therefore, the effect of collective 
bargaining is to re-establish one of the 
conditions which is supposed to prevail in 
a system of perfect competition—that is, a 
uniform price of labor. The tendency to- 
ward uniformity within an industry is 
strongest where there is multiple-employer 
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bargaining between a union and an employer 
association. In the West Coast paper-and- 
pulp industry, for example, rates of pay 
have been equalized from Washington down 
to Southern California. The same is true 
among longshoremen on the West Coast 
from Seattle down to San Diego and among 
seagoing personnel on both coasts. In the 
printing industry, the construction industry 
and other activities of a more local charac- 
ter, uniform area-wide rates are generally 
enforced by agreement between unions and 
employer associations. Certainly it is safe 
to say that collective bargaining has brought 
about a significant equalization of wage rates 
among employers in the same industry. 


Finally, the same leveling process is evi- 
dent when we compare wage developments 
between industries. Percentage differentials 
between low-paid industries and high-paid 
industries have been continuously narrowed 
over the past fifteen or twenty years be- 
cause percentage increases have been much 
greater in the low-wage industries. Among 
industries paying between twenty and twenty- 
five cents per hour in 1933, the average 
increase between 1933 and 1946 was 263 
per cent. Among those paying between 
eighty and eighty-five cents in 1933, the 
average increase over the subsequent thir- 
teen years was only seventy-nine per cent. 
The inverse relationship between original 
level and subsequent percentage increase 
has been consistent throughout the economy. 


The narrowing of the wage structure is 
the result of a good many economic, cultural 
and institutional influences, but obviously 
collective bargaining has played an impor- 
tant part. It is also evident that the process 
of unionization and the establishment of 
collective bargaining have had a significant 
effect on relative wage movements in vari- 
ous industries. Thus, in the field of income 
distribution, the significance of collective 
bargaining, although limited, is still con- 
siderable and, although considerable, is still 
limited. 


It may well be that the same conclusion 
applies in the field of employment security. 
The seniority principle confers a qualified 
job property right on long-service employees 
as against short-service and new employees. 
It is widely accepted as an applicable stand- 
ard of equity; it prevents arbitrary or dis- 
criminatory action by superyisors; and it 
permits employees to plan for the future 
with some knowledge of where they stand. 
These are real contributions to the security 
of seniority employees. Seniority rules con- 
stitute a system of priorities on available 
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job opportunity, however, rather than any 
net addition to the total opportunity of 
the working group. 


It is often claimed that annual wage 
guarantees can accomplish what seniority 
cannot, that is, increase the total amount 
of job opportunity. But this has not yet 
been convincingly demonstrated. The cru- 
cial question is whether employers will pay 
for more man-hours of work with such 
guarantees than without them. If not, then 
nothing new is really added. In a recent 
volume on The Concept of the Corporation, 
on page 203, Peter Drucker advised that 
employers could easily adopt the guaranteed 
annual-wage proposal without making any 
embarrassing commitments. They might 
undertake, he pointed out, to guarantee two 
thirds of a work year for two thirds of their 
employees. Obviously a guarantee amount- 
ing to four ninths of the payroll would not 
be very meaningful. But it has not yet 
been shown that the individual employer 
is in any position to offer a guarantee of 
sufficient inclusiveness to accomplish more 
than seniority in the way of providing job 
security. 


Of course, it is too early to make any 
dogmatic judgment on the matter or on the 
merits of any other new proposal for broad- 
ening employment opportunity. Collective 
bargaining is a creative and experimental 
process, and some of its most solid. accom- 
plishments were viewed skeptically or antago- 
nistically when first proposed. 


What, then, is the economic significance 
of collective bargaining? As I see it, collec- 
tive bargaining is a remarkably flexible 
process of reconciling the stresses and strains 
of the employment relationship in the chang- 
ing flux of a free economy. It cannot con- 
trol the major economic and political drift 
but does serve as a mechanism for adjusting 
to it. It cannot handle all problems, but 
the problems it does handle are important 
ones. Rather than destroying managerial 
functions, it provides orderly procedures for 
testing certain decisions of management 
in accordance with agreed-upon standards. 
This is probably as useful to management 
as to employees and serves to gain better 
acceptance of fair decisions. Again, rather 
than stultifying technical progress, it facili- 
tates adaptation to change and therefore 
tends to eliminate resistance. Its effects on 
the wage structure seem desirable on bal- 
ance. Whether collective bargaining will 
stand up against the problems of the future 
cannot be said, but so far it seems clear 
that the balance is positive. [The End] 
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Equity Versus Taft-Hartley Injunctions | 





HAVE THE LAWS OF TODAY INSULATED LABOR FOR 
PROTECTION AGAINST THE INJUNCTION PROCESS? 





HE HISTORICAL BANE of labor has 

been the injunction, whether obtained 
by government or employer, and whether 
by virtue of statutory authority or inherent 
court power so to do. What injunctive 
methods or procedures today exist which 
can be invoked so as to halt or hamstring 
unions in their quest for “more and more”? 
This paper seeks possible answers in a two- 
fold approach, namely, the court or equity 
injunction and the statutory or legislative 
injunction. 


Historical English Antecedents 


Most textbook or casebook writers begin 
their analyses of the court or equity injunc- 
tion with the 1348 Black Death, or plague, 
in England which brought with it a scarcity 


of laborers and their corresponding request 
for higher wages. These demands were 
met by legislation * punishing severely those 
workers who held out for more than the 
enumerated rates, thus seeking to prevent 
even individual bargaining for the individ- 
ual’s own labor and resulting in the Peasants’ 
Revolt of 1381... This singling out of the 
wage contract for special treatment con- 
tinued beyond the sixteenth century‘ and 
even into the eighteenth, when the 1720 
Combination Act was passed,® even though 
the original conditions * giving rise to such 
approach had long since disappeared.’ But 
en route a new legal theory, that of con- 
spiracy, was added. Whence came this? 
Where was it born? And upon what nur- 
tured? These questions are generally ignored 





1 Millis and Brown, From the Wagner Act to 
Taft-Hartley (University of Chicago Press, 
1950). Miss Brown’s discussion begins at page 5 
and “relies heavily’’ upon Landis and Manoff, 
Cases on Labor Law (1942). There Dean Landis’ 
“Historical Introduction’’ speaks of little ‘‘to 
be found prior to 1348.’’ (P. 1.) Handler’s Cases 
é Materials on Labor Law (1944) refers to the 
Landis article as ‘‘the best short summary of 
the development of English labor law.’’ P. 2, 
footnote 1.) 

21349 Statute of Laborers, 2 Stat. 26, 23 Edw. 
III; 1350 Statute of Laborers, 2 Stat. 31, 25 
Edw. III. 

3See Trevelyan, England in the Age of Wy- 
cliffe (Longmans-Green & Company, N. Y., 
1899), pp. 183-255. 

#1562 Statute of Apprentices, 6 Stat. 159, 
Eliz., Chap. 4. 

5 6 Stat. 1, Geo. I, Chap. 13. 

®Such conditions include not only the Black 
Death but the break-up of the manorial system 
(for excellent descriptions of the manor see 
Thompson, History of the Middle Ages, 300-1500 
(W. W. Norton & Company, N. Y., 1931), pp. 
267ff. and Lipson, The Economic History of 
England (Adam & Charles Black, London, 1948- 
1949) (3 vols.), Vol. I, Chap. 1), which resulted 
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in the unshackling of the villein, who consti- 
tuted a great majority of the population then 
existing (the slaves were numerically unim- 
portant). Since villeins were bound to a lord 
(and land?) they could not ‘‘contract’’ save if 
free, and thus runaways abounded, manorial 
concessions were made and strict laws were 
passed to stave off the ultimate unshackling of 
these feudal chains. The 1381 revolt is one 
indication of the tensions then existing. 

7 By the eighteenth century, feudalism and its 
constrictive legalisms were no longer in (great) 
existence. The statutes enacted at the behest 
of the feudal lords still remained in active use 
but for completely different reasons. Now the 
merchant-employer wielded it against the free- 
man-employee in place of the original lord 
versus villein relation; whereas earlier the 
statute indirectly attempted to compel laborers 
to remain physically upon the manor, now it 
attempted to regulate a price (wage) relation- 
ship rather than a physical one; and in addition, 
though not in conclusion, a theoretically free 
market of free men engaging freely in ex- 
changes substituted for the closed market of 
hierarchical classes eschewing much of external 
trade. 


June, 1951 @ Labor Law Journal 





NS 


By MORRIS D. FORKOSCH 


. . . This article is reprinted 
from the January, 1951 issue 
of the Temple Law Quarterly. 
The author is a member of the 
New York bar and professor of 
labor law, Brooklyn Law School. 











cl Tae ems 





but it is here proposed to examine them 
briefly. 


Early criminal trial included the Norman 
method of “trial by battel, duel, or single 
combat; which ... [would] give the victory 
to the innocent or injured party.”* Here 
was a simple and expedient method of hiring 
a medieval “gunman” to do one’s “dirty 
work,” the result being that many innocent 
people were legally put to death by the 
bringing of false accusations which, solely 
because they were made and_ regard- 
less of falsity, required the trial by battle. 
To correct this evil there were enacted 
statutes making it an offense to conspire 
to bring a false and malicious presentment 
or to’procure the bringing of a false appeal.° 
Originally this writ of conspiracy was con- 
fined strictly to the reasons for its birth 
(thus not covering combinations generally 
to oppress or injure) and required proof of 
an actual legal acquittal on the false charge. 
As so construed and enforced the earlier 
1305 Writ of Conspiracy was time-paralleled 
by the later 1349 and 1350 Statutes of La- 
borers, but these were not yet combined or 
enforced as one. In 1611 the famous Poul- 


terer case “ determined that the gist of con- 
spiracy lay in the conspiring per se so that 
a malicious combination to procure a false 
indictment could itself be punished by im- 
prisonment even though no indictment or 
acquittal could be proved.” 


Until 1720 these two statutes lived side by 
side, but labor’s struggles to obtain redress 
from the harshness of the law were directed 
solely against the Statute of Laborers and 
the decisions thereunder. The Combina- 
tion Act™ that spoke of the London and 
Westminster journeymen-tailors who had 
departed from their work “without just 
cause and had entered into combinations to 
advance their wages to unreasonable prices, 
and to lessen their usual hours of work,” 
made all such combinations to obtain in- 
creased wages or reduced hours illegal and 
void, and confined to jail those who “enter 
into or be knowingly interested or con- 
cerned in any such” combination. Here 
we see that combinations for these ille- 
gal ends resulted in jail terms, so that 
the workers’ combined efforts (since the 
1349 Statute of Laborers) to overcome the 
strictures of such and succeeding legislation 
were hit anew. But note that combinations 
were illegal “for advancing their wages, or 
for lessening their usual hours of work,” so 
that it was against these then-illegal ends only 
that the 1720 Combination Act was directed. 
But what of thé 1611 Poulterer case which 
held the gist of conspiring lay in the con- 
spiracy as a method per se, rather than in 
the end as a goal? Could not the 1611 
decision and the 1720 law be merged? The 
following year found the “Journeymen- 
Taylors” of Cambridge prosecuted because 
they collectively refused to work for the 
low wages offered, “yet it is not for the 
refusing to work, but for conspiring, that 
they are indicted,” said the court, “and a 
conspiracy of any kind is illegal, although 
the matter about which they conspired 
might have been lawful for them, or any of 





8 Chase’s Blackstone (4th Ed.) (Banks Law 
Publishing Company, N. Y., 1914), p. 1023, being 
Book IV, Chap. XXVII of Blackstone’s Commen- 
taries: A distinction must be drawn between 
trial by battle and proof of innocence by the 
ordeal, the latter consisting of three principal 
sorts, by fire, water, or dry bread. Other 
methods of torture, such as the rack, were not 
utilized by the common law as proof of inno- 
cence or guilt. 

® Third Ordinance of Conspirators, 33 Edw. I 
(1305): ‘‘Conspirators be they that do confedr 
or bind themselves by oath, covenant, or other 
alliance, that every of them shall aid the other 
falsely and maliciously to indite, or cause to 


Injunctions 


indite, or falsely to move or maintain please, 
and also such as cause children Within age to 
appeal men of felony, whereby they are im- 
prisoned and sore grieved, and such as retain 
men in the country with liveries or fees to 
maintain their malicious enterprizes, and this 
extendeth as well to the takers as to the givers."’ 

” 9 Coke 55b. 

" Later the offense of conspiring was broad- 
ened to secure convictions for conspiracies to 
cheat or extort money, as the law pertaining 
to cheats was so imperfect that numerous crim- 
inals escaped punishment. 

2 Footnote 5. 
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them, to do, if they had not conspired to 
do it.” * 

This legally blessed shotgun marriage 
thereafter resulted in offspring which hexed 
not alone English but American labor 
until the 1875 English act withdrew legisla- 
tive blessing overseas“ and the 1842 
Massachusetts decision in Commonwealth v. 
Hunt™ resulted in an erasing ”™ of the con- 
spiracy doctrine in the United States.” 


Historical American Antecedents 


The English conspiracy doctrine early 
proved of aid to American employers in that 


labor’s demands were then met by criminal 
indictments. Why seek or require another 
method when this time-proved and efficacious 
common-law one was ready-made and at 
hand? The pre-Civil War period did not 
lend itself too well to the fashioning of a 
desired new method after the 1842 Hunt 
shock had worn off, and the merchant capi- 
talist continued to expand with the needs of 
the growing nation in the late 1860’s and 
1870's“ so that labor difficulties were not 
insurmountable. Land was still available and 
homesteading popular, and this, together with 





83 Rex v. Journeymen-Taylors of Cambridge, 
8 Modern 10, 88 Eng. Rep. 9 (Kings Bench, 
1721). Compare this doctrine with the 1396 
dispute between the master-saddlers and the 
journeymen-saddlers of London. The associated 
employers there brought the case to the city 
officials, contending the journeymen had formed 
a fraternity and had entered into covenants 
(conspired) to raise wages. They cited increases 
demanded (between $20 and $50 yearly) when 
only $10 was being offered. This constituted 
proof of the conspiracy. The journeymen were 
found guilty and ordered to dissolve their 
embryonic union and return to work. (Bland, 
Brown and Tawney, English Economic History, 
Select Documents, pp. 139-141.) Under the 1721 
Journeymen-Taylors decision, however, mere 
proof of the combining, regardless of demands 
for what purposes, would have sufficed. 

144 English Conspiracy and Protection of Prop- 
erty Act (1875), Chap. 38 of Statutes, 38 and 
39 Victoria, pp. 942ff., Section 3: ‘“. . . an 
agreement or combination by two or more per- 
sons to do or procure to be done any act in 
contemplation or furtherance of a trade dispute 
between employers and workmen shall not be 
indictable as a conspiracy if such act committed 
by one person would not be punishable as a 
crime.”’ 

%4 Metc. 111, 38 Am. Dec. 346. See also 
able discussion of Nelles in “Commonwealth 
v. Hunt,” in 32 Columbia Law Review 1128 
(1932). 

% The erasure was never a complete one, 
however, for in a 1921 suit a lower New York 
court had before it an employer’s attempt to 
obtain the dissolution of the Amalgamated 
Clothing Workers Union on the ground that the 
union was an illegal and conspiratorial com- 
bination, and its purpose, as expressed in its 
then constitution’s preamble, was: ‘‘The indus- 
trial and interindustrial organization, built upon 
the solid rock of clear knowledge and class 
consciousness, will put the organized working 
class in actual control of the system of produc- 
tion and the working class will then be ready 
to take possession of it.’’ Plaintiff alleged the 
union was organized only for the purpose of 
destroying the existing industrial structure in 
the clothing trade, etc., and, although disposing 
of this contention adversely to plaintiff, the 
court did not rest its decision foursquare upon 
the ground that since a bona-fide union was 
involved, which was per se lawful, no such 
general conclusion could legally be made, but 
rather turned one aspect of the case upon the 
technical insufficiency of the allegations in the 
complaint—that plaintiff had not alleged all 
members had knowledge of or entertained the 
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said unlawful purposes, and also upon the lack 
of any allegation that the said purposes were 
to be brought about by force and violence. 
(The court also discussed and dismissed as 
insufficient the alleged overt acts upon which 
an injunction was sought.) (J. Friedman ¢€ 
Company, Inc. v. Amalgamated Clothing Work- 
ers of America, 115 Misc. 44, 188 N. Y. S. 
879 (1921).) 

17 All labor writers fondly refer to Recorder 
Levy’s comments in the Philadelphia’ Cord- 
wainers Case, found in 3 Commons & Gillmore’s 
Documentary History of American Industrial 
Society 59, and Chief Justice Savage’s opinion 
in People v. Fisher, 14 Wend. 9 (N. Y., 1835), 
for illustrations of this common-law doctrine of 
conspiracy. The former charged the jury that 
‘“‘A combination of workmen to raise their 
wages may be considered in a two fold point 
of view: one is to benefit themselves 
[and] the other is to injure [nonmembers]. .. . 
The rule of law condemns both. 5) ae 
latter case found Rex v. Journeymen-Taylors, 
footnote 13, cited and discussed, the identical 
language not used, but a statement made that 
‘‘All combinations therefore to effect such an 
object are injurious {and] the defend- 
ants are liable to punishment by indictment. 

.’ It is here suggested that conspiracies 
per se were not involved (compare, however, 
Professor Witte’s contrary conclusion in ‘‘Early 
American Labor Cases,’ 35 Yale Law Journal 
825 (1926)), but conspiracies to effectuate a 
statutorily made illegal end, which brings up 
the theory of methods and ends under the just- 
cause doctrine. For a discussion of this latter 
concept see Forkosch, ‘‘The Doctrine of 
Just Cause Applied to Labor Cases,’’ 23 Temple 
Law Quarterly 178 (January, 1950), reprinted 
in 1 Labor Law Journal 789 (July, 1950). The 
opinion of Chief Justice Savage continued, how- 
over, with the following: ‘*. . . the conspiracy 
is the offence, if any has been committed’’; 
and ‘‘a conspiracy of any kind is illegal, though 
the matter about which they conspired might 
have been lawful for them or any of them 
to do without a conspiracy. . . .”” (at 14 
Wend. 9, 15). See, also, Frankfurter and 
Greene, The Labor Injunction (Macmillan 
& Company, N. Y., 1930) pp. 2, .3, and also 
footnotes 2, 8-10; Nelles, ‘“‘The First Ameri- 
can Labor Case,”’ 41 Yale Law Journal 165 
(1931). See, also, the discussion of the re- 
cent Supreme Court decisions at footnote 60. 

% See Saposs, ‘““‘The Merchant Capitalist,’’ 
being Chap. III of his study in Commons, /Ais- 
tory of Labour in the United States (Macmillan 
and Company, N. Y., 1921) (2 vols.), Vol. I, 


pp. 100ff. 
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unrestricted immigration, deterred labor’s 
organizational drives. The rate of expan- 
sion of nation and industry proved more 
than a match for the still-localized unions 
yet struggling for existence. As the years 
wore on, however, labor began to flex its 
muscles and demand more of its employers. 
What could these latter do? If the criminal 
courts were closed to their appeals, might 
the civil courts nevertheless be of aid? But 
upon what theory of law could such an ap- 
peal be made? And for what relief? 


In Gilbert v. Mickle,” a temporary injunc- 
tion was granted because the picketing of a 
business constituted a nuisance and, al- 
though the trial court dissolved such order, 
it held that “Any person whose .. . trade 
is injured in its enjoyment or impaired in its 
advantages by such an obstruction may 
unquestionably recover damages at law, 
or restrain the further continuance of the 
nuisance by an injunction from a court of 
equity.” Professor Bonnett states that this is 
probably the first labor injunction case in 
America,” but Mr. Justice Brandeis™ and 
Professor Witte™ disagree. Regardless of 
these claims, it is universally acknowledged 
that one injunction does not an avalanche 
make and, although a new employer weapon, 
the civil-equity injunction, was then at hand 
to prevent labor’s methods to enforce its 
demands, it was not at first understood or 
appreciated. 


The aftermath of the 1873 depression 
found rising prices resulting in greater labor 
demands and more frequent strikes. With 
the early 1880's, injunctions appeared sporadi- 
cally * until, in 1886, about twenty-five were 
issued, including several federal ones, all 
directed at strikes, picketing, boycotts, etc.” 


The earliest federal labor injunction was 
based upon the Interstate Commerce Act 
regulating interstate transportation and was 
written by Judge (later Chief Justice) Taft.” 
But it was not until the 1894 Pullman strike, 
resulting in a paralysis of transportation 
which temporarily reached into almost every 
part of the country’s industry, that em- 
ployers realized how effectively this new 
weapon could be employed.” The acknowl- 
edged supremacy of the judiciary, its in- 
dividual inherent power to direct, hear, 
condemn and enforce, and the relative ease 
whereby its aid could be obtained, plus the 
demonstration just concluded at Chicago, all 
combined to popularize the new approach 
in labor relations.” 


Upon what foundation did the equity in- 
junction build? Since the court order itself 
was insufficient to compel obedience, the 
answer must lie in the contempt holding 
based upon noncompliance but enforced by 
the marshal or sheriff—and behind these 
the power and the majesty of the state or 
federal government. Thus labor found an 
array of employer-court-government facing 
it down in any test of strength, so that 
strategy dictated some flanking approach 
rather than the failing frontal assault. Es- 
pecially was this realized when, in the back- 
wash of the Debs injunction, upheld by the 
highest court of the land, there now ap- 
peared a legislative aid to the inherent court 
power to punish for a contempt. The 1890 
Sherman Act™ was in existence when the 
Debs contempt occurred but was not used; 
with the influx of employer requests for in- 
junctive relief the act became another bow 
from which the injunction might be shot. 





#4 Sandf., Chaps. 357 and 358 (N. Y., 1846). 

» Bonnett, ‘‘The Origin of the Labor Injunc- 
tion,’’ 5 Southern California Law Review 105 
(1931). 

In his dissent in Truaz v. Corrigan, 257 
U. S. 312 (1921), he cites the 1888 Massachu- 
setts case of Sherry v. Perkins, 147 Mass. 212, 
as the first involving peaceful picketing, and 
the 1886 New York cases of People v. Wiizit, 
4 N. Y. Cr. Rep. 403 and People-v. Kostka, 
4N. Y. Cr. Rep. 429, as the first on boycotting. 

22 Footnote 17, claiming the 1880 New York 
case of Johnson Harvester Company v. Mein- 
hardt, 60 How. Pr. 168, aff'd 24 Hun 489 (1881), 
was the first injunction case. 

% Frankfurter and Greene, work cited, foot- 
note 17, at p. 21, mention several reported 
during such period. 

*% See Witte, article cited, footnote 17, at pp. 


*% Toledo, Ann Arbor & North Michigan Rail- 
way Company v. Pennsylvania Company, 54 F. 
730 (DC Ohio, 1893). The case held that the 
inducement of a breach of employment con- 
tract involved not alone criminal responsibility 
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under the act but, by inference, that no inter- 
ference with interstate commerce is ever justi- 
fiable. 

% See In re Debs, 158 U. S. 564 (1895). 

7 The 1921 language of Justice Hinman in 
United Traction Company v. Droogan, et al., 
115 Misc. 672, 674, 189 N. Y. S. 39, 40-41, al- 
though taken out of context, is nevertheless 
apropos: ‘It is a matter of common knowl- 
edge and popular significance that, since the 
issuance of the present restraining order against 
the unions and the other defendants, the law- 
lessness complained of has practically ceased. 
If such a result can be obtained out of respect 
for the authority of a court of equity seeking 
to preserve the rights of both parties by en- 
forcing lawful conduct, it is much better, much 
kinder, more humane than to resort to the club 
of the policeman or the bayonet of the militia 
or to resort to criminal prosecution only after 
the commission of the offense and after the 
injury has been done."’ 

%26 Stat. 209, Chap. 647 (1890), 15 USCA 
Sections 1ff. (1941). 
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Regardless of its ratson d’étre,” it is historical 
fact that it was definitely used against union 
efforts for almost fifty years despite all labor 
attempts to block or soften its impact. A 
consideration of these efforts involves the 
Clayton” and Norris-La Guardia™ Acts, 
since these constitute a “harmonizing text” 
of “three interlacing statutes.” ” 


American Statutory Enactments 


The Sherman Act’s first two sections are 
respectively termed the “restraint” and 
“monopoly” sections, the first making all 
restraints (generally) of trade illegal, and 
the second doing likewise for the monopoli- 
zation of trade. The consequences are crim- 
inal indictment™ or federal injunctions,” 
both initiated and pursued solely by the 
federal government.” The only recourse 
private parties have is to a civil suit for 
treble damages suffered because of any such 
violation.” In 1893, the lower federal 
courts ” upheld a labor injunction under the 
Sherman Act but it was not until 1908 that 
the Supreme Court concluded all arguments 
concerning Sherman application to labor ™ 
by upholding a treble-damage suit against 
individual union officers and members in 
the famous Danbury Hatters case.” Note, 
however, that it was only the iNegal union 
actions which were condemned and there- 
fore punished by financial judgment or court 


injunction, so that the early conspiracy 
doctrine is no longer accepted in its entirety. 
A “bullet” injunction, striking particularly 
and solely at the illegal acts and methods, 
is therefore called for, not the helter-skelter 
“buckshot” injynction hitting good and evil 
indiscriminately. But even this restricted 
court supervision was resented and the furor 
created by the Danbury Hatters decision was 
heightened by the 1911 Bucks Stove & Range 
case,” upholding a contempt finding against 
the American Federation of Labor and its 
leaders who insisted upon publishing an “un- 
fair list” despite an equity injunction obtained 
by a private employer in a private suit not 
involving the Sherman Act. The agitation 
culminated three years later in the Clayton 
Act of 1914, 


Hailed by President Gompers of the AFL 
as the modern Magna Carta because of the 
famous Section 6 statement “That the labor 
of a human being is not a commodity or 
article of commerce,” labor took no note of 
either the sentence which followed, which 
seemingly exempted labor organizations 
from the antitrust laws when they were 
“lawfully carrying out the legitimate objects 
thereof,” or Section 16’s grant to private 
persons of the right “to sue for and have 
injunctive relief... [because of] a violation 
of the antitrust laws.” Although Section 
20’s federal procedural limitations upon the 
issuance of federal court injunctions “ seem- 





2 Compare Berman, Labor and the Sherman 
Act (Ph. D. thesis) (Harper & Brothers, N. Y., 
1930), who argues that the act was not intended 
to apply to labor groups, with Mason, Organized 
Labor and the Law (Duke University Press, 
1925), who argues that it was. 

3% 38 Stat. 730, Chap. 323 (1914), 15 USCA 
Sections 12ff. (1941). 

3147 Stat. 70, Chap. 90 (1932), 29 USCA Sec- 
tions 101ff. (1947). 

® Justice Frankfurter in U. 8S. v. Hutcheson, 
3 LABOR CASES { 51,110, 312 U. S. 219 (1940). 

%3 Sections 1 and 2 conclude with misdemeanor 
characterizations of such conduct punishable by 
a $5,000 fine or one-year imprisonment or both. 
H. R. 6679, dated January 9, 1950, and H. R. 
7827, dated March 23, 1950, both introduced by 
Congressman Walter in the 8lst Congress, 2d 
Session, seek to amend the antitrust laws by 
increasing the fines to not exceeding $50,000. 

*% Section 4 gives the courts jurisdiction ‘‘to 
prevent and restrain violations."’ 

%In Paine Lumber Company v. Neal, 244 
U. S. 459 (1917), the Supreme Court held that 
a private party could not maintain a suit for 
an injunction under the Sherman Act (notwith- 
Standing the passage of the Clayton Act, which 
came too late to apply to the particular case). 

% Section 7 also permits recovery of costs 
and reasonable attorney's fees. 

* U. 8. v. Workingmen’s Amalgamated Coun- 
cil, 54 F. 994 (1893), stating that ‘‘It is conceded 
that the labor organizations were at the outset 
lawful. But when lawful forces are put into un- 
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lawful channels—when lawful associations adopt 
and further unlawful purposes and do unlawful 
acts—the associations themselves become unlaw- 
ful. The evil, as well as the unlawfulness of 
the acts of the defendants, consists in this: 
that, until certain demands of theirs were 
complied with, they endeavored to prevent, and 
did prevent, everybody from moving the com- 
merce of the country.’’ 

38 Compare the Berman-Mason argument, foot- 
note 29. 

® Loewe v. Lawlor, 208 U. S. 274.(1908). An 
excellent discussion of this case, and comparison 
with Eastern States Retail Lumber Dealers’ 
Association v. U. 8., 234 U. S. 600 (1914), which 
intervened between the first 1908 Danbury 
Hatters’ decision and the second, 235 U. S. 522 
(1915), is found in Gregory and Katz, Labor 
Law: Cases, Materials &@ Comments (Michie 
Casebook Company, Charlottesville, Va., 1948), 
pp. 377-383. 

#” Gompers v. Bucks Stove &€ Range Company, 
221 U. S. 418 (1911). 

41 This quotation, in brief, states somewhat 
the doctrine of just cause referred to at foot- 
note 17, and the present emphasis is upon the 
“lawful methods” and ‘‘legitimate objects’’ re- 
ferred to in the Clayton Act. 

“ These limitations may be termed the first 
federal anti-injunction statute in America, pro- 
vided, however, that they could be held to 
apply in a particular application. As we shall 
see, that was the rub. 
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ingly protected labor from another Debs, 
Amalgamated Council, or Gompers situation, 
the 1917 hint by Mr. Justice Holmes to the 
contrary “ was overlooked, and indignant 
cries of “betrayal” greeted the 1921 Duplex 
Printing case“ upholding an equity injunc- 
tion because the secondary boycott acts of 
the union were held to be outside the act’s 
protection.” That labor’s interpretation was 
undoubtedly the correct “ one is immaterial, 
for again we speak of the fact of the deci- 
sions and their impact. Finally, to add to 
labor’s discomfiture, the two 1922 and 1925 
Coronado Coal cases“ completed the cycle 
of retrogression, Since, in addition to the 
private equity injunctions obtainable de- 
spite the Clayton Act’s provisions, there was 
added to the continued liability of private 
individuals for treble damages under the 
Sherman Act the liability of the union per se 
thereunder. 

The 1932 Norris-La Guardia Act sought to 
meet labor’s objections in a twofold manner: 


(1) It spoke of a “labor dispute” in 
sections withdrawing or limiting the juris- 
diction of federal courts which desired to 
issue injunctions, and defined such “labor 
dispute” in broad terms, specifically includ- 
ing controversies over terms or conditions 
of employment “regardless of -whether or 
not the disputants stand in the proximate 


relation of employer and employee.” (Sec- 
tion 13c.) Thus, a first mixed question of 
fact and law—“Is this a labor dispute ?”— 
arose, and upon this decision depended the 
court’s jurisdiction and powers, for if the con- 
troversy did not involve a labor dispute, the 
entire act did not apply, and all statutes and 
decisions already in existence could be 
invoked. Nevertheless, until such “labor dis- 
pute” question was determined, and re- 
gardless of its ultimate yes or no, the court 
had inherent jurisdiction and power to issue 
orders maintaining the status quo, and even 
though the subsequent decision in the case 
was that a labor dispute of a certain type 
factually did exist, thereby completely oust- 
ing the court from jurisdiction, such ouster 
occurred only after the said decision, with 
no reversion beforehand, so that any original 
temporary restraining order requiring main- 
tenance of the status quo pending the sub- 
sequent decision still was jurisdictionally 
effective and enforceable until such later de- 
cision was handed down.* 


(2) Assuming however, that a labor dis- 
pute was factually involved, the question 
arose whether it was one of those types 
of labor disputes involved in one or more 
of the nine subdivisions listed in Section 4, 
for if the dispute centered about any one 
of these then “No court of the United States 





*#In the Paine Lumber case, footnote 35, at 
p. 471, the justice stated that the Clayton Act, 
even if applicable to the facts of the case, would 
not permit an injunction to issue to a private 
individual engaged in a labor dispute, but added 
that ‘‘upon this point I am in the minority.” 

“4 Duplex Printing Press Company v. Deering, 
254 U. S. 443 (1921). 

* Mr. Justice Pitney stated that: ‘‘As to sec- 
tion 6, it seems to us its principal importance 
in this discussion is for what it does not au- 
thorize, and for the limit it sets to the immunity 
conferred. The section assumes the normal 
objects of a labor organization to be legitimate, 
and declares that nothing in the anti-trust laws 
shall be construed to forbid the existence and 
operation of such organizations or to forbid 
their members from lawfully carrying out their 
legitimate objects; and that such an organization 
shall not be held in itself—merely because of 
its existence and operation—to be an illegal 
combination or conspiracy in restraint of trade. 
But there is nothing in the section to exempt 
such an organization or its members from 
accountability where it or they depart from 
its normal and legitimate objects and engage 
in an actual combination or conspiracy in re- 
straint of trade.’’ The justice also held that 
Section 20 neither created any new limitation 
nor added anything to the old, but was merely 
a statutory exposition of the ‘‘familiar restric- 
tions upon the granting of injunctions already 
established and of general application in the 
equity practice’’ of the federal courts, and so 
a but declaratory of the law as it stood 
before’’; further, that the restrictions referred 
solely to those involved in a direct employer- 
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employee relationship, that is, where a primary 
employer was involved in a dispute, but that 
secondary boycotts, involving third-party em- 
ployers not employing the union members, could 
not be held to be within the intent of the law. 
For a discussion of the Taft-Hartley (footnote 
67) Act’s Section 8 (b) (4) (A)-(D) secondary 
boycott provisions, and the ‘‘changing’’ (7?) 
interpretation of the NLRB in recent cases, 
approximating that set forth by the New York 
Court of Appeals in its ‘‘unity-of-interest"’ 
theory but not quite reaching it, see Forkosch, 
“Secondary Boycotts Under the Taft-Hartley 
Law,”’ 1 La¥Vor Law Journal 1009 (October, 
1950). 

* This writer’s article on the just-cause doc- 
trine, footnote 17, points up the conclusion that 
labor’s actions, legal or illegal, before the Clay- 
ton Act, remained still legal or illegal, respec- 
tively, after its passage. The act did not, 
therefore, immunize wholly or partially labor's 
actions and could well have been kept off the 
statute books. It did, however, present em- 
ployers with an added string to their bow, 
for private injunction suits were now author- 
ized. For a discussion of the Clayton Act's 
ineffectiveness, see Gregory, Labor and the Law 
(W. W. Norton Company, N. Y., 1946), pp. 158ff. 

41 United Mine Workers v. Coronado Coal 
Company, 259 U. S. 344 (1922): and Coronado 
Coal Company v. United Mine Workers, 268 
U. S. 295 (1925). 

* For purposes of the contempt holding which 
survives any subsequent nonjurisdictional hold- 
ing. This is the 1947 Lewis decision discussed 
in detail hereinafter. See footnote 80. 
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shall have jurisdiction to issue any restrain- 
ing order or temporary or permanent in- 
junction” against individuals so acting singly 
or in (union) concert. This was a complete 
withdrawal of any and all jurisdiction based 
upon the factual finding of a labor dispute 
involving one or more of these nine types 
of activities. If, however, the labor dispute 
involved acts other than one or more of 
the nine listed, then Section 7 permitted 
some injunction, provided its procedural 
limitations were followed—that is, no in- 
junction could issue in a labor dispute ex- 
cept after full compliance with the steps and 
procedures formulated in Section 7. In holding 
a secondary boycott to come within the labor- 
dispute definition, Mr. Justice Black held 
that the provisions of the act constituted an 
“unequivocal jurisdictional limitation” which 
“was intended drastically to curtail the equity 
jurisdiction of federal courts in the field of 
labor disputes.” And in dismissing a Sher- 
man Act indictment based upon “the use 
of conventional, peaceful activities by a 
union in controversy with a rival union over 
certain jobs,” Mr. Justice Frankfurter held 
that the question of whether such “conduct 


constitutes a violation . . . is to be deter- 
mined only by reading the Sherman Law 
and section 20 of the Clayton Act and the 
Norris-La Guardia Act as a harmonizing 
text of outlawry of labor conduct.”™ These 
decisions notwithstanding, where the “posi- 
tive mandates of the Railway Labor Act” 
are being flouted, a mandatory injunction 
will issue to compel compliance.” 

But where do these three acts now lead 
us?™ If any and all usual, ordinary and 
peaceful union activity is nonenjoinable and 
nonindictable, then in such field unions may 
conceivably do as they please without fear 
of consequences. The 1945 Allen Bradley 
case™ pulled up short the galloping locals 
which hitched themselves to these previous 
decisions. There a union-contractor-manu- 
facturer combination sought to exclude all 
others’ merchandise from the New York 
market; if acting alone, the union’s actions 
“would not have been violations of the 
Sherman Act. We pass to the question of 
whether unions can with impunity aid and 
abet business men who are violating the 
[Sherman] Act.” The answer was no, the 
lower court’s injunction upheld, and labor’s 





*® Milk Wagon Drivers’ Union v. Lake Valley 

Farm Products, 3 LABOR CASES { 51,104, 311 
U. S. 91 (1940). The justice reviewed the his- 
tory of the act as ‘‘the culmination of a bitter 
Political, social and economic controversy ex- 
tending over half a century. Hostility to ‘gov- 
ernment by injunction’ had become the rallying 
slogan of many and varied groups. Indeed, as 
early as 1914 Congress had responded to a wide- 
spread public demand that the Sherman Act 
be amended, and had passed the Clayton Act 
i itself designed to limit the jurisdiction 
of federal courts to issue injunctions in cases 
involving labor disputes. But the proponents 
of the Norris-La Guardia Act felt that the 
jurisdictional limitations of the Clayton Act had 
been largely nullified by judicial decision. 
In these cases, the jurisdiction of the courts 
to grant injunctions had been upheld upon 
allegations and findings that the Sherman Anti- 
Trust Act had been violated.’’ See also Mr. 
Justice Black’s opinion in Allen Bradley Com- 
pany v. International Brotherhood of Electrical 
Workers, 9 LABOR CASES { 51,213, 325 U. S. 797 
(1945), wherein he again discusses the historical 
background of the Norris-La Guardia Act as 
disclosing Congress’s intent and the required 
court interpretation. 

%U., 8. v. Hutcheson, footnote 32. He also 
termed the three acts ‘‘interlacing statutes’’ 
and said that the 1932 act ‘‘reasserted the orig- 
inal purpose of the Clayton Act by infusing into 
it the immunized trade union activities as rede- 
fined by the later Act. In this light section 20 
[of the Clayton Act] removes all such allowable 
conduct from the taint of being ‘violations of 
any law of the United States’, including the 
Sherman Law.’’ In addition the justice said 
that ‘‘neither the Government nor Anheuser- 
Busch [the employer] could have sought an 
injunction against the acts here challenged.’’ 

51In Graham v. Brotherhood of Locomotive 
Firemen & Enginemen, 70 S. Ct. 14 (1949), 
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twenty-one Negro firemen sought a declaratory 
judgment concerning their status and an injunc- 
tion against the continuing promotion discrimi- 
nation by an exclusively white union which was 
the certified and sole collective bargaining rep- 
resentative of all firemen, Negro and white, by 
virtue of its majority status and in consequence 
of the provisions of the Railway Labor Act 
(44 Stat. 577 (1926), 45 USC Sections 15iff. 
(1943)). (As Mr. Justice Jackson pointed out: 
‘In short, the cause of action pleaded is sub- 
stantially the same as that which this court 
sustained in Steele v. Louisville & Nashville 
Railroad Company, [9 LABOR CASES { 51,188], 
323 U. S. 192, and Tunstall v. Brotherhood of 
Locomotive Firemen & Enginemen, [9 LABOR 
CasEs [f 51,189], 323 U. S. 210."") The major 
defense argument involved the 1932 Norris-La 
Guardia Act’s withdrawal of federal jurisdiction 
in certain types of labor disputes with proce- 
dural limiting requirements in all others, but 
Mr. Justice Jackson referred to a prior holding 
(Virginian Railway Company v. System Federa- 
tion, 1 LABOR CASES { 17,022, 300 U. S. 515) 
that such act did not deprive the courts of 
jurisdiction ‘‘to compel compliance with positive 
mandates of the Railway Labor Act’’ (at p. 17) 
and refused to narrow the act’s express defi- 
nition of a labor dispute. 

%2In ‘‘Government by Injunction,’’ 33 Virginia 
Law Review 54 (1949), Teller has concluded 
that in the years following the 1922 Norris- 
La Guardia Act, ‘‘the Supreme Court and the 
lower federal courts broadly interpreted the new 
law, holding that the judiciary has no right 
to inquire into the background of the given 
union activity so long as a ‘labor dispute’ 
exists, nor to pass upon the purpose for which 
the activity is carried on; that picketing in the 
absence of a strike is legal; that secondary 
labor activity is unenjoinabie."’ 

53 Footnote 49. 
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freedom to act defined and restricted to in- 
dependent action” which, even when re- 
sorted to deliberately and maliciously in 
order to destroy an employer’s business, 
would be upheld.® The selfsame union acts 
in this last-cited case would have constituted a 
Sherman violation had the employer’s “busi- 
ness competitors [so] conspired and com- 
bined to suppress petitioner’s business. . . . 
The only combination here, however, was 
one of workers alone.” ™ Legally permitted 
union activities thus embrace what ordi- 
narily would be antitrust violations, and are 
therefore enjoinable, if they occur in concert 
with vendors or manufacturers. 


American Constitutional Limitations 


Under our form of government the fed- 
eral Constitution is ordinarily the highest 
type of legislation or statute, superseding 
all others which must conform to it or else 
be declared by the judiciary to be unconsti- 
tutional. Federal and state statutes, whether 
of the injunction or other type, are thus 
cast against such highest law and must be 
squared therewith. State anti-injunction acts 
were originally denounced™ and then up- 
held,* as was the federal anti-injunction 
statute,” and now, with the partial ® identifi- 
cation of picketing with the constitutional 





%In United Brotherhood of Carpenters & 
Joiners v. U. 8., 12 LABOR CASES { 51,241, 330 
U. S. 395 (1947), the Court reversed a Sherman 
Act conviction because the trial judge refused to 
charge the jury that the defendants could be 
found guilty only if the union actually par- 
ticipated in, or actually authorized, or actually 
ratified, the illegal acts which allegedly involved 
the union, local manufacturers and dealers, and 
trade associations. Reference may likewise be 
made to John L. Lewis’ June 30, 1949 individual 
order to the coal miners to work only three 
days a week after the operators had refused 
to cooperate with him in such action, their 
stated fears involving violation of the antitrust 
acts. (See New York Times, July 1, 1949). 
The illegality of the Allen Bradley union actions 
has been made an unfair labor practice by 
Taft-Hartley’s amendment of the Wagner Act 
in the new Section 8 (b) (4) (A), the Senate 
committee’s report stating the new language 
was inserted to make it an ‘‘unfair labor prac- 
tice for a union to engage in the type of 
secondary boycott’’ conducted by the Electrical 
Workers Union in the Allen Bradley case. 
Senate Report 105, 80th Congress, ist Session, 
p. 22. See also footnote 45. 


% Hunt v. Crumboch, 9 LABOR CASES { 51,214, 
325 U. S. 821 (1945), holding the court will not 
inquire into the background and reasons of a 
labor dispute. The New York Court of Appeals 
recently discussed a factual situation peculiarly 
like the cited case, although not on all fours 
(Rochette & Parzini Corporation v. Campo, 18 
LABOR CASES { 65,905, 93 N. E. (2d) 652, 301 
N. XY. 228 (1950)), and held that the state’s 
antimonopoly statute is ‘“‘by that section (340 
Gen'l. Bus. Law) made wholly inapplicable to 
the formation or activities of a bona fide labor 
union.’’ Upon this aspect of the case a lower 
court injunction directed against interference 
with the employer’s business was held to be 
unauthorized. (Although upon the question 
whether the union ‘‘coerced workers > aa 
and attempted to blacklist such employees”’ 
and otherwise issued incorrect (untrue?) state- 
ments about the employer, the court felt the 
intermediate appellate division’s findings of fact 
were insufficient for it to dispose finally of the 
controversy, and so sent it back to such court 
for new findings, if any.) 


% This is Mr. Justice Black's language, 9 
LABOR CASES { 51,213, 325 U. S. 824. The dis- 
sent by Mr. Justice Jackson, joined in by the 
Chief Justice and Mr. Justice Frankfurter, felt 
that: ‘‘With this decision, the labor movement 
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has come full circle. This Court permits 
to employees the same arbitrary dominance over 
the economic sphere which they control that 
labor so long, so bitterly and so rightly asserted 
should beiong to no man” (pp. 830-831). 

 Truax v. Corrigan, footnote 21. 

8 Senn v. Tile Layers Protective Union, 1 
LABOR CASES { 17,023, 301 U. S. 468 (1937). 


%® Lauf v. Shinner é Company, 1 LABOR CASES 
17,026, 303 U. S. 323 (1938), upholding the 
Norris-La Guardia Act, footnote 31. 

* ‘‘Partial’’ is used deliberately for, although 
the Thornhill and other cases cited in footnote 
61, seemingly first granted and then widened 
the scope of the ‘‘picketing-constitutional-free- 
dom-of-speech’’ identification, subsequent cases 
pointed out the fallacy in such all-out and naive 
ideftification, preferring rather to analyze 
picketing as to its component parts and identify 
only that portion of picketing which partakes 
of free speech with the constitutional guarantees 
therefor. Thus, later cases seemingly contracted 
the original broad view (Carpenters & Joiners 
Union v. Ritter’s Cafe, 5 LABOR CASES { 51,137, 
315 U. S. 722 (1942); Giboney v. Empire Storage 
& Ice Company, 16 LABOR CASES { 65,062, 336 
U. S. 490 (1949)), whereas in fact and in law 
they merely adopted a sophisticated view of the 
matter. Mr. Justice Douglas’ concurring opin- 
ion in Bakery & Pastry Drivers v. Wohl, 5 
LABOR CASES { 51,136, 315 U. S. 769, 776 (1942), 
puts it neatly: ‘‘Picketing by an organized group 
is more than free speech, since it involves patrol 
of a particular locality and since the very pres- 
ence of a picket line may induce action of one 


.kind or another, quite irrespective of the nature 


of the ideas which are being disseminated."’ 


Three late Supreme Court decisions, handed 
down simultancously on May 8, 1950, all upheld 
state injunctions directed against individuals’ 
(collective) peaceful picketing efforts to force 
Negro-clerk hiring proportionate to the Negro 
clientele (Hughes v. Superior Court of Cali- 
fornia, 18 LABOR CASES { 65,762, 70 S. Ct. 
718); peaceful picketing of an individual's self- 
conducted business in an effort to force him to 
become a union shop or follow union demands 
(International Brotherhood of Teamsters v. 
Hanke, 18 LABOR CASES { 65,763, 70 S. Ct. 
773); and union peaceful picketing of a hotel 
to force an employer-union contract which 
would compel the hotel employees to join the 
union (Building Service Employees International 
Union v. Gazzam, 18 LABOR CASES { 65,764, 70 
S. Ct. 784). 
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guarantees of free speech,” the question in- 
trudes: Can any state or federal statutory 
granting of an injunction ever be constitu- 
tional? The answer may broadly be found 
in a twofold division of union acts into non- 
peaceful and peaceful, for we can immediately 
concede that the former taints the con- 
stitutionally peaceful right and submerges 
it beneath the weight of its own violence,” 
whereas the latter is to be protected and 
permitted whenever and wherever factually 
possible.” “A state is not,” however, “re- 
quired to tolerate in all places and all cir- 
cumstances even peaceful picketing by an 
individual,” “ but if such be the rule, then, 
according to Mr. Justice Douglas, a modifi- 
cation or a “basic departure from” the earlier 
outright identification doctrine is to be 
found if such quotation “means that a State 
can prohibit picketing when it is effective 
but may not prohibit it when it is ineffec- 
tive.”™ The subject is of exceeding in- 
terest ® but not here required to be further 
elaborated. 


What types of injunctions do we find in 
the Taft-Hartley Act?" Under what cir- 





cumstances may they be used? These and 
other questions relating to this latest federal 
legislation bring up four possible types of 
injunctions obtainable under the various provi- 
sions of the act.” Preliminarily, a blanket 
statement covering them all may be made, 
that no Taft-Hartley injunction can legally 
be obtained by any private party. Only the 
government, acting through designated of- 
ficials, may petition for and obtain an in- 
junction, whether in the name of the United 
States of America or the National Labor 
Relations Board. There is no exception to 
this limitation, so that no employer, em- 
ployee or union may directly avail himself 
or itself of the act’s injunctive provisions in 
any public or private suit. (Although, 
quaere: may not further legislation, analogous 
to the Sherman-Clayton situation, grant this 
power to private parties ?) 


The first mention of any type of injunction 
is found in Section 10 (e) of the amended 
Wagner Act.” There are, generally, two 
types of proceedings conducted by the Board 
to consider questions of representation or 
complaints.” In the first, the question is 





“ Thornhill v. Alabama, 2 LABOR CASES 
{ 17,059, 310 U. S. 88 (1940); AFL v. Swing, 3 
LABOR CASES { 51,112, 312 U. S. 321 (1941); 
Bakery & Pastry Drivers v. Wohl, footnote 60; 
Angelos v. Mesevich, 7 LABOR CASES { 51,867, 
320 U. S. 293 (1943). 


® The three New York cases of Nann v, Raim- 
ist, 174 N. E. 690, 255 N. Y. 307 (1931), Busch 
Jewelry Company v. United Retail Employees 
Union, 1 LABOR CASES { 18,401, 22 N. E. (2d) 
320, 281 N. Y. 150 (1939), and May’s Furs v. 
Bauer, 2 LABOR CASES { 18,579, 26 N. E. (2d) 
279, 282 N. Y. 331 (1940), put the problem neatly. 
In their approach we notice that violence is 
ordinarily to be quelled by a ‘“‘bullet’’ injunc- 
tion, directed specifically at particular acts, thus 
permitting the partial (footnote 60) constitu- 
tional right of free speech (picketing?) to pro- 
ceed, but when these illegal acts result in a 
species of conduct from which no conceivable 
future of peaceful picketing can be inferred, so 
that ‘‘no hope’’ exists that the constitutional 
guarantees will be followed, then and in that 
event only may a ‘“‘buckshot’’ injunction issue 
directed against all picketing. See also Gilkey’s 
comments on ‘‘Justice Frankfurter and Labor's 
Constitutional Rights,’’ 1 Labor Law Journal 
955, 956 (September, 1950). 


* Footnote 62. In the Giboney case, footnote 
60, Mr. Justice Black upheld a state injunction 
and rejected a free-speech defense since ‘‘the 
record here does not permit this publicizing to 
be treated in isolation.’’ Similarly in the Hughes 
case, footnote 60, at p. 721, Mr. Justice Frank- 
furter felt that: ‘‘However general or loose the 
language of opinions, the specific situations have 
controlled the decision.’’ 


* Mr. Justice Jackson in the Bakery & Pastry 
Drivers case, footnote 60. What are some of 
these ‘‘places’’ and ‘‘circumstances’’? Mr. Jus- 
tice Jackson’s decision in Cole v. Arkansas, 
17 LABOR CASES { 65,446, 70 S. Ct. 172 (1949), 
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touches upon this question, for there he re- 
fused ‘‘to decide whether a state has power 
to incriminate by his mere presence an innocent 
member of a group when some individual with- 
out his encouragement or concert commits an 
act of violence,’’ since the present individual 
did not occupy such status. 


®* Mr. Justice Douglas, concurring in the 
Bakery & Pastry Drivers case, footnote 60, at 
p. 775. See, however, his discussion quoted in 
the same footnote. 

*It has been recently inquired into by, 
among others, Sylvester Petro, in his ‘Pick- 
eting and Freedom of Speech,’’ 1 Labor Law 
Journal 675 (June, 1950). 

™ Labor Management Relations Act of 1947, 
Public Law 101, 80th Congress, 61 Stat. 136, 
Chap. 120 (1947), 29 USCA Sections 141ff. (1950 
Supp.) 

*® A discussion of the Taft-Hartley injunctive 
provisions, by this writer, has already appeared 
in the New York Law Journal, issues of June 
16, 19 and 20, 1950 (Vol. 123, Nos. 116, 117 and 
118), and the following portion of this article 
is patterned thereon. 

*® Public Law 198, 74th Congress, 49 Stat. 449 
(1935), 29 USCA Sections 151ff.. now found in 
its amended entirety as Section 101 of the Taft- 
Hartley Act (footnote 67) but generally referred 
to by its original section numbers since, aside 
from the opening Section 1 (Preamble), the 
Taft-Hartley Act contains no section number 
lower than 101. 

% Of course, other hearings are permitted, as 
instanced by Section 203.68 of the Rules and 
Regulations, Series 5, of the NLRB, promul- 
gated under the authority granted in Section 6 
of the Taft-Hartley Act, involving the thirty 
per cent preliminary requirement prior to union- 
shop bargaining, the decertification elections, 
etc., but the two types discussed have, to date, 
comprised most of the Board’s business. 
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who is to be the collective bargaining repre- 
sentative of the employees, and the Board 
may eventually certify some agent. In the 
second, the Board is concerned with any of 
the employer or union unfair labor prac- 
tices condemned by Sections 8 (a) and (b), 
and Section 10 (a) gives the Board power 
“to prevent any person from engaging in” 
such unfair practices. According to Sec- 
tion 10 (b) anyone may file charges of such 
unfair labor practices, whereupon the Board 
may issue a complaint, hold hearings and 
make a determination. 


Suppose a union complaint is sustained 
and the employer adjudged to have com- 
mitted an unfair labor practice. The 
Board now orders the employer to stop 
(cease and desist from committing) the unfair 
labor practice and otherwise make whole the 
aggrieved party. But the employer now ig- 
nores the Board’s order, Can the Board 
punish the employer? 

There is, generally, no such power in this 
or any other board or administrative agency 
to punish anyone directly, and the agency 
must ordinarily first go to a federal court of 
appeals to obtain a judicial order compelling 
its order to be obeyed, for a violation of 
which court (not board) order the court 
(not board) may punish the recusant indi- 
vidual as and for a contempt of the court 
(not board) upon the board’s petition there- 
for. This, of course, gives the judiciary a 
broad power to delay or obstruct an agency’s 
work and on January 9, 1950, the NLRB 
obtained a Supreme Court review of two of 
five decisions of the court of appeals at 
New Orleans which, it was claimed, had 
adopted a hostile and biased attitude to- 
ward the Board and its orders." The Su- 
preme Court thereafter vacated both decisions 
ofthe lower court and ordered enforce- 
ment of the Board’s orders.” 

Section 10 (e) thus gives the Board power 
to petition any federal court of appeals “for 
the enforcement of such order and for ap- 


propriate temporary relief or restraining 
order,” and the court is given power “to 
grant such temporary relief or restraining 
order as it deems just and proper.” The 
method used for such purpose is to obtain a 
restraining order—an injunction—whether 
of the prohibitory or mandatory type, the 
first prohibiting the doing of an act and the 
second compelling something to be done— 
or a combination of both may be obtained. 
Or, if the employer in our assumed case ap- 
peals ™ under Section 10 (f) instead of doing 
nothing, that same section gives the Board 
and the court like powers as under Section 
10 (e). The famed Norris-La Guardia Act, 
heretofore discussed, is expressly mentioned 
in Section 10 (h) as not being applicable to, 
nor a limitation on, the court’s injunctive 
powers under Section 10. 


In the first type of injunction we have 
seen that someone initially prefers charges 
concerning representation or a complaint of 
an unfair labor practice, and we have as- 
sumed that eventually such charge is proc- 
essed and results in a Board determination 
and order.“ But who processes and, in the 
name of the Board, makes and prefers these 
charges? Under Section 3 (d) a “General 
Counsel of the Board” is created who exer- 
cises general supervision over all attorneys 
and who has “final authority in re- 
spect of the investigation of charges and 
issuance of complaints under section 10.” 
This independent counsel does not make the 
final decision on any unfair labor practice 
charge but initially investigates and deter- 
mines whether or not to issue a formal com- 
plaint. In this he is, apparently, all-powerful. 
He cannot be restrained or directed by the 
3oard, and the courts have no jurisdiction 
over him to compel or stay issuance of a 
complaint. Once he issues a complaint, how- 
ever, he acts as the attorney who presents 
the case to the Board, and is analogous to 
the district attorney who presents evidence 
to a grand jury which, if it upholds the evi- 





™ NLRB v. Atlanta Metallic Casket Company, 
173 F. (2d) 758 (CA-5, 1949); NLRB v. Wilson 
& Company, 173 F. (2d) 979 (CA-5, 1949); 
NLRB v. Massey Gin & Machine Works Inc., 173 
F. (2d) 758 (CA-5, 1949) (cert. den. in all 
three); NLRB v. Mexia Textile Mills, 70 S. 
Ct. 348 (1950); and NLRB wv. Pool Manufactur- 
ing Company, 70 S. Ct. 349 (cert. granted in 
both). 

7% The Mexia and Pool cases, footnote 71, were 
both decided May 15, 1950, in 70 S. Ct. 826 and 
830, respectively, with one dissenting opinion 
for both at p. 833. The Court of Appeals for 
the Fifth Circuit was reversed and the Board's 
orders enforced. 

® The appeal can be only from an unfair labor 
practice order, no appeal lying by anyone from 
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a representation order resulting in a certifica- 
tion. In this latter case the representation 
proceedings may eventually be judicially re- 
viewed in any subsequent unfair labor practice 
proceeding or any other where the representa- 
tion proceeding or certification order is (are) 
a necessary foundation. 

™ There is no need to go into the nonappeal- 
ability of a Board order in a representation 
case, since such orders are final insofar as their 
Board promulgation is concerned; it is only 
when they are made the basis of a future unfair 
labor practice that an appeal from the latter 
brings up the former, as discussed in foot- 
note 73. 
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dence, indicts for a court trial prosecuted by 
the same district attorney. 


Assuming the General Counsel’s investi- 
gations result in the issuance of an unfair 
labor practice charge then, under Section 
10 (j), and regardless of the ultimate holding 
of the Board, power is given to petition im- 
mediately any federal district court “for ap- 
propriate temporary relief or restraining 
order.” In the first type of injunction under 
Section 10 (e) the Board is given power to 
petition for, and the court of appeals power 
to issue, an order for enforcement, as well 
as for an injunction, whereas here the en- 
forcement order is omitted (since the Board 
has not yet made any order) and the dis- 
trict court (not the court of appeals) is made 
the issuing court for the injunction. 


It is under these provisions that former 
General Counsel Denham acted in petition- 
ing the district court for a temporary re- 
straining order in.the last coal operator-Lewis 
dispute and that the court, on February 9, 
1950, issued its orders preventing Lewis from 
demanding any closed-shop or union-shop 
provisions, a welfare fund with benefits 
limited to union members or provisions con- 
cerning the “able and willing” clause. The 
operators there preliminarily filed charges 
with Denham’s office, claiming the United 
Mine Workers were not bargaining in good 
faith in demanding these items which were 
not permitted under the act, and were there- 
by committing an unfair labor practice. 
After a three-week investigation the General 
Counsel issued a Board complaint and simul- 
taneously petitioned the district court for a 
temporary injunction pending the Board’s 
determination of the issues.” The court’s 
injunction was based upon the legal prob- 
abilities that these claims would be upheld 
by the Board, but that body is not bound 
by the district court’s interpretation or hold- 
ing and may find completely to the contrary. 


Notwithstanding the injunction, there is 
no restraining order concerning a strike 
over wages, the injunction being limited to 
the specific items therein mentioned. It is 
only under Section 206 that a strike is 
theoretically paralyzed completely. 


We have discussed unfair labor practices 
which are found under Sections 8 (a) and 
(b) of the Taft-Hartley Act, the first sub- 
division relating to employer and _ the 
second to union practices. In the latter is 
subdivision 4, which makes it a union un- 





fair labor practice to induce, encourage or 
engage in strikes or boycotts in four dif- 
ferent situations involving respectively: (1) 
forcing any employer to join a labor or em- 
ployer organization, or forcing any em- 
ployer into a secondary boycott (ie, a 
union striking against an employer to force 
him to stop doing business with another 
employer who is having labor difficulties, 
thus bringing economic pressure against the 
latter and forcing him to capitulate); (2) 
forcing any other employer to recognize an 
uncertified union as the bargaining repre- 
sentative of that other employer’s workers; 
(3) forcing any employer to recognize a 
particular labor union where another union 
has already been so certified by the Board; 
and (4) forcing an employer to assign 
particular work to a particular union group 
rather than to another union’s members 
unless the first is a certified representative. 
These union practices involve matters such 
as secondary boycotts, economic sanctions, 
jurisdictional disputes and sympathy strikes, 
which are here made union unfair labor 
practices but under Section 303 of the act 
are likewise made unlawful, the language 
of Section 303 being identical with that of 
Section 8 (b) (4). 

We now return to Section 10, particularly 
subdivision (1) thereof. Under this pro- 
vision a charge of a union unfair labor 
practice under Section 8 (b) (4), sub- 
divisions (A), (B) or (C), is given priority 
over all other charges insofar as the pre- 
liminary investigation is concerned,” and if 
the General Counsel by his regional attorney 
“has reasonable cause to believe such charge 
is true and that a complaint should issue, 
he shall” petition any district court “for 
appropriate injunctive relief pending the 
final adjudication of the Board.” In addi- 
tion to being given jurisdiction for such 
purpose, the district court may immediately 
issue a preliminary, temporary restraining 
order, good for no more than five days, pro- 
vided substantial and irreparable injury will 
otherwise result, while it hears arguments 
on both sides concerning the requested in- 
junctive relief. 

Since the temporary five-day restraining 
order is ordinarily immediately followed by 
the injunction, which is good until the Board 
decides the charges, and since the only 
priority given by the act is to the General 
Counsel’s investigations and not to the 
Board’s hearings, it is possible that an in- 





% Such determination may conceivably take 
months and years, but the Board’s Regulations 
(footnote 70) provide for granting priorities in 
such cases (footnote 77). 
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7% A charge under Section 8 (b) (4) (D) is 
given like priority over all other cases save the 
(A), (B) and (C) ones. See Section 203.74 of 


the Rules and Regulations, footnote 70. 


June, 1951 


@ Labor Law Journal 











a oe 


Ta = Ww 


— - ee 


wwe ee 











The procedure for the national emergency 
injunction involves the “opinion of the 
President and powers initiated and pos- 
sessed by the Congress. 





junction may remain enforceable for months 
or years while the unfair labor practice 
charges languish unheard and undecided. 
(The Board’s Rules and Regulations permit 
expeditious handling of such matters, how- 
ever.)” It must be noted that whereas 
the injunctions under Sections 10 (e) and 
(j) are permissive, that under 10 (1) is 
mandatory, once reasonable cause of the 
truth of the charges is had; furthermore, 
while Sections 10 (e) and (j) say the Board 
“shall have power” to petition for the in- 
junction, Section 10 (1) directs the officer or 
regional attorney handling the matter 
(under the General Counsel) to obtain the 
injunction. Section 10 (1) concludes by giv- 
ing a subdivision (D) charge the same pro- 
cedural status as the others “in situations 
where such relief is appropriate.” 
Sections 201 to 205 of the act create a 
Federal Mediation and Conciliation Service, 
Director Cyrus Ching being the present 
head, and also a National Labor-Manage- 
ment Panel of twelve appointees of the 
President who aid the director upon his re- 
quest therefor. Sections 206 to 210 involve 
the celebrated “national health or safety” 
injunction which the President may use un- 
der certain conditions. The theory and pro- 
cedure are simple to understand and follow. 


If we initially recall that Congress passed 
the act, and Sections 206 to 210 outline a 
Congressional scheme for handling certain 
matters, the procedure unfolds itself in de- 
tail. Imagine a clock face, with twelve, the 
top figure, representing Congress, and the 
minute hand representing the Congressional 
scheme as it unfolds. Eventually the hand 
completes a circle and returns to Con- 
gress, That gives us the national emergency 
injunction in over-all brief. In detail it 
follows: Congress has passed a law which 
gives the President authority, whenever in 
his “opinion” certain conditions prevail, to 
appoint a board of inquiry. This appoint- 
ment is not mandatory but permissive— 
i.e., the President “may” appoint the board 
—so that even if the facts do exist the 
President need not act. But, since his 
“opinion” is involved, it is likewise entirely 
possible for him to act without facts, but 


his present action is confined to the ap- 
pointment of a board. 


The President’s opinion, however, should 
be based upon a “threatened or actual strike 
or lockout affecting an entire [interstate] 
industry or a substantial part thereof” 
which, “if permitted to occur or to con- 
tinue . . . [will] imperil the national health 
or safety,” whereupon he may appoint a 
board which may, publicly or privately, in- 
quire into the issues and make a written re- 
port to him of the facts, which report he 
is to make public. It is to be noted that 
an actual employee strike or employer lock- 
out need not be in progress but may be 
merely “threatened,” although it is the 
President’s opinion thereon which controls; 
also, that only a “substantial part” and not 
“an entire industry” need be so “threatened,” 
although what constitutes a substantial part 
is likewise a matter of Presidential opinion; 
and, lastly, that the threat to a substantial 
part “will, if permitted to occur” result in 
a strike, or “imperil the national health or 
safety,” although here again the questions 
are: Will the strike occur? What is the 
national health or safety? These are opinion 
questions for the President. 


At this point we have moved slightly, the 
minute hand now being in a process of 
moving and continuing to move around the 
clock, for upon receiving the board’s report 
(the act does not speak of recommenda- 
tions, merely a; factual report being re- 
ceived), the President now “may direct the 
Attorney-General to petition any district 
court ... to enjoin such [threatened] strike 
or lockout or the continuing thereof.” If 
the court, upon entertaining the petition, 
judicially finds that an industry is so af- 
fected in whole or in substantial part, and 
that the national health or safety will be 
imperiled, it then has jurisdiction to issue a 
“206” injunction or make such other orders 
as may be appropriate, which orders them- 
selves are subject to a higher court’s review. 


It is again to be noted that the Presi- 
dent may act whenever, in his opinion, 
two facts are involved, first, that the 
threatened strike or lockout involving an 
entire or substantial part of interstate in- 
dustry is about to occur or continue and, 
second, that its occurrence or continuance 
will imperil the national health or safety. 
(However, all that he can do is appoint a 
board of inquiry which reports the facts.) 
But before any injunction can be obtained, 





™ Sections 203.79ff. expedite the processing 
of Sections 10 (j) and (1) cases. See Rules and 
Regulations, footnote 70. 
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the President or the Attorney General 
must factually convince the district court 
that both such facts do actually exist, 
and the district court must so “find” as a 
fact before it has jurisdiction to issue any 
“206” injunction.” There is here a judicial re- 
view of the President’s powers which ulti- 
mately may reach the Supreme Court on the 
questions of fact, if not of law. Once again 
the Norris-LaGuardia Act does not apply to 
these emergency “206” injunctions. 


The minute hand continues to move, for 
at this stage the injunction has been issued 
and it is here that a series of time limita- 
tions first enter the picture. Whereas the 
original board of inquiry reported within 
such period as the President directed, and 
then theoretically dissolved, and the At- 
torney General was required to wait until 
the President directed him to petition for 
an injunction, now, once an injunction is 
actually issued, the President must re- 
convene his original board of inquiry which 
must report to him within sixty days from 
the date of the issuance of the injunction, 
the report, again being confined to factual 
statements, made available to the public. 
Within fifteen days after the board has so re- 
ported to the President, the National Labor 
Relations Board must conduct a secret ballot 
of the employees of each employer involved in 
the dispute on the sole question of whether the 
employees wish to accept the final offer of 
settlement made by their employer, and 
the results of such ballot must be certified 
by the Board to the Attorney General 
within five days after such vote. 


If we add these three periods of time 
limitations we get a total of eighty days, at 
the most, that an injunction may remain in 
effect, for the fact board may act in less 
than sixty days, the vote be taken in less than 
fifteen, and the certification occur in less 
than five. However, immediately upon re- 
ceiving such vote certification the Attorney 
General must request the court to discharge 
the injunction, whereupon the President 
submits to Congress a full report of the 
proceedings, including the board’s reports 
and the NLRB’s ballot, together with his 
own recommendations for Congressional 
consideration and appropriate action. At 
this stage our minute hand, which began 
its movement at twelve o'clock, i.e., the 
Congressional passage of the Taft-Hartley 
Act, has moved in a complete circle and 


the entire matter has’ been dumped back 
into the Congressional lap, the threatened 
or actual strike or lockout now being rein- 
stated as an actuality, to progress without 
legal impediment, it being up to Con- 
gress to make the next move. 


John L. Lewis Disputes 


Under the 1895 Debs case” the Supreme 
Court upheld the power of the federal gov- 
ernment to prevent private interference 
with those functions necessary for its ex- 
istence, or which have been-committed to 
it, and although this case has been con- 
demned and challenged, it has never been 
reversed. It was for a violation of the ex- 
ceedingly broad permanent injunction 
obtained by the United States that Debs 
was convicted of a contempt of court and 
went to jail. The three Lewis contempt 
cases between 1946 and 1950 involve, 
in a preliminary respect, the Debs theory in 
that the government was directly involved. 
In the latter two cases, however, no factual 
connection can be discovered, although the 
second seemingly follows the first and is ap- 
parently based thereon. 


The first Lewis contempt case began in 
the fall of 1946, prior to the Taft-Hartley 
Act’s inception in June, 1947. There the 
United States held and operated the mines 
when Lewis gave written notice to Sec- 
retary of the Interior Krug of a desire for 
a conference, claiming the May, 1946 Krug- 
Lewis agreement embodied Section 15 of 
a prior 1945 agreement which permitted 
this. Navy Captain Collisson, the mine ad- 
ministrator, denied this and subsequently 
brought suit for a declaratory judgment 
that Lewis could not unilaterally breach the 
said Krug-Lewis agreement. Simulta- 
neously and as an incident of the suit, Col- 
lisson requested a temporary restraining 
order (also preliminary injunctive relief in 
his suit), which the court granted without 
notice to Lewis. (This type of an initiating 
ex-parte restraining order was again used 
in the 1948 and 1950 situations, discussed 
later). 


Lewis challenged the power and jurisdic- 
tion of the court to issue this initial 
temporary restraining order and, regardless 
of the merits of the basic suit or the inci- 
dental relief requested, the Supreme Court 
decision in March, 1947, upheld the lower 





7% It may be parenthetically noted that the 
original Lewis argument before Judge Golds- 
borough, to which we shall refer shortly, 
stressed that if the facts did not exist, and there- 
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fore jurisdiction did not inhere, the court could 
not issue any order, restraining or otherwise. 
” Footnote 26. 


June, 1951 @ Labor Law Journal 








vy 


— 








federal court’s power in the first instance 
to determine these questions and, while 
determining its own power, to issue the 
temporary restraining order for a violation 
of which Lewis was adjudged guilty.” In 
other words, the inherent power of a court 
to issue a temporary restraining order (or 
an order to show cause with a restraining 
provision), regardless of the ultimate de- 
cision on the question of its power or juris- 
diction to hear and determine the case itself, 
is upheld, and the’ Norris-La Guardia Act is 
no bar to a contempt citation, 


The second Lewis contempt case in- 
volved the Taft-Hartley Act and began 
with the July 7, 1947 coal agreement which 
created a welfare and retirement fund. In 
1948 the unresolved difficulties over the 
operation of the fund resulted in a Presi- 
dential order, on March 23, creating a board 
of inquiry under Section 206 of the act. On 
April 3 President Truman directed the At- 
torney General to sue and petition for an 
injunction, and, simultaneously, the latter 
so did, likewise requesting and obtaining a 
temporary restraining order in his applica- 
tion (as was likewise done in the third or 
1950 situation). This, of course, is no different 
from many state equity actions for a perma- 
nent injunction in which a motion, by order 
to show cause, is made for a preliminary 
injunction to be effective until the decision in 
the action itself, while the said motion for a 
preliminary injunction is brought on for a 
hearing by a show-cause order which itself 
contains a stay (temporary restaining order) 
pending the decision on the motion. In 
other words, the motion for a preliminary 
injunction contains a stay which is obtained 
ex parte and generally effective until the 
outcome of the motion, the decision on 
the motion may grant a temporary injunc- 
tion which is good until the final injunction 
action is decided, so that the initial show- 
cause ex-parte “injunction” may continue, 
after subsequent hearings, without break 
into a permanent one. 


Lewis was alleged to have disobeyed this 


-initial restraining order and the appeal in- 


volved “only the narrow question whether 
people must obey a temporary order issued 


by a court which seeks to maintain con- 
ditions until it can determine its authority 
in the dispute.” Since the trial on this nar- 
row question showed no attempt had been 
made to restore normal production," the 
court of appeals affirmed the contempt 
fine™ and the Supreme Court refused to 
grant certiorari,” undoubtedly because its 
first Lewis decision was, in theory, a suf- 
ficient answer now. 

The third Lewis contempt case (1950) 
is practically analogous to the second 
(1948) one save for one factual change 
which avoided a Lewis fine. Here Presi- 
dent Truman had appointed a board of in- 
quiry, the board had reported, and the 
President had then directed the Attorney 
General to petition the District Court at 
Washington for an injunction. The method 
adopted by the Attorney General was to 
obtain his rule to show cause why a tempo- 
rary injunction should not be granted in 
his action for a permanent injunction, the 
rule itself containing a stay or temporary 
restraining order (as in the 1948 case just 
discussed). 

Thus it was under this inherent court 
power that the show-cause temporary stay 
was obtained on February 11, 1950, and this 
“injunction” is the only one involved in 
these 1950 proceedings, just as in the 1948 
situation. For an alleged violation of this 
show-cause court injunction the UMW was 
cited for contempt, and again the 1948 case 
is repeated, save that Lewis is personally 
no longer involved and that Judge Keech, 
on March 2, 1950, held against the govern- 
ment and said that the union had not been 
guilty of either civil or criminal contempt, 
expressly differentiating the 1950 contempt 
from the 1948 one by saying that while in 
the earlier case there had been affirmative 
government proof that the union had made 
no attempt to restore normal production, 
now union proof of attempted restoration 
had been shown and the union’s good faith 
and conduct had not been governmentally 
impugned sufficiently to support a finding 
of either civil or criminal contempt.“ To 
point up the distinction between the Feb- 
ruary 11 petition for a temporary injunction, 
and the citation for contempt of the stay in 





%®U. 8S. v. United Mine Workers of America, 
330 U. S. 258 (1947). 


81 Judge Goldsborough here delivered the fa- 
mous ‘‘nod, or a wink’’ decision, holding that 
the ‘‘use of a code in order for a union to avoid 
responsibility is a new thing . . . [but] as long 
as a union is functioning as a union it must be 
held responsible for the mass action of its 
members.”’ (U. 8. v. United Mine Workers of 
America, 77 F. Supp. 563, 566.) 


Injunctions 


% United Mine Workers of America v. U. 8., 
177 F. (2d) 29. 

8 70 S. Ct. 140 (1949). 

*%U, 8. v. United Mine Workers of America, 
89 F. Supp. 179, 181 (1950). Judge Keech re- 
marked that: ‘“‘The record in this case is differ- 
ent from that in the 1948 contempt proceeding. 
; There it was shown that the Union had 
‘made no attempt to restore normal, produc- 
tion’,"’ whereas here it had made such attempt. 
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such petition, even though the latter con- 
tempt citation was denied on March 2, still 
on March 3 Judge Keech granted the gov- 
ernment’s motion for the temporary in- 
junction.” 


Other Legislation 


Obviously, legislation granting or permit- 
ting injunction applications (Section 16, 
Clayton Act), limiting or qualifying them 
(Section 7, Norris-La Guardia Act), or re- 
stricting their use altogether (Section 4, 
Norris-La Guardia Act), is involved in the 
present essay subdivision. These acts have 
already been discussed and need not be 
here again reviewed. There are other types 
of legislation involving injunctions in labor 
disputes or labor matters which may be re- 
ferred to, albeit briefly and as suggestions 
only. 


For example, the 1926 Railway Labor 
Act™ permits the eventual creation of a 
Presidential Emergency Board which is “to 
investigate and report” on the insoluble dis- 
pute within thirty days after its creation. 
Section 10 states that “After the creation 
of such board and for thirty days after such 
board has made its report to the President, 
no change, except by agreement, shall be 
made by the parties to the controversy in 
the conditions out of which the dispute 
arose.” Whether or not this required 
waiting period is constitutionally enforce- 
able, and more important—how far—are 
questions which are presently not answered 
by decisions,™ although the Supreme Court 
has held that the “reasonable efforts” to 





settle disputes, which are Norris-La 
Guardia conditions precedent to obtaining 
an injunction, are now part of the carrier’s 
obligations under the Railway Labor Act, 
thus precluding issuance of an injunction to 
a private railroad which refused to arbitrate 
as required by the latter act.” 


The 1934 Hobbs “Anti-Racketeering” 
Act™ prohibits violence, coercion, etc., in 
interstate lahor relations and makes illegal 
the acceptance of bribes or blackmail money 
by union officials; the Byrnes “Strikebreak- 
ers” Act of 1936" prohibits the interstate 
transportation of strikebreakers; the “Lea 
(Anti-Petrillo)” Act of 1946" condemns 
compulsion upon radio broadcasters to hire 
more employees than required, while the 
1934 Copeland “Kickback” Act™ protects 
public projects workers from this form of 
contract racketeering.” In all these acts the 
illegality of the methods is not alone pun- 
ishable criminally by fine or imprisonment 
or both but, under appropriate allegations, 
injunctions are obtainable civilly. Do such 
injunctions come within the scope of the 
Norris-LaGuardia Act? The plausible an- 
swer is no, since a “labor dispute” does 
not really (factually) exist. Assuming its 
factual existence, with the allegedly con- 
demned activities being either a major or a 
minor aspect of the dispute in its entirety, 
then two possible answers are available: 
in the former (major) aspect, has the Su- 
preme Court in its recent decisions™ in- 
volving state outlawry of certain conduct 
now set the tone for federal outlawry be- 
ing thus made the basis for civil injunction 
suits? Or does the state have greater con- 

(Continued on page 479) 





% 89 F. Supp, 187 (1950). The March 2 deci- 
sion thus has ‘‘no’’ connection with the March 
3 one, in that, regardless of the outcome of the 
latter, the former stands upon a theoretically 
different footing. In the latter the statutory 
requirements must be met and the court must 
find the facts necessary to confer jurisdiction 
to exist, whereas in the former the court’s own 
inherent power to function as a judicial tribunal 
is in issue and the juridical statutory facts re- 
quired in the latter are not involved as yet. 
Although the government can and is appealing 
the civil contempt denial, the Taft-Hartley in- 
junction request must fall since Section 210 re- 
quires that the Attorney General move to dis- 
charge the injunction after the election ballot- 
ing has been certified ‘‘or upon a settlement 
being reached, whichever happens sooner,’’ and 
a contract settlement was entered into shortly 
after the government’s contempt request had 
been denied by Judge Keech. 

% 44 Stat. 577 (1926), as amended in 45 USC 
Sections 181ff. (1946). 

44 Stat. 586 (1926), ag amended in 48 Stat. 
1197 (1934). 

88 In e v. Illinois Central Railroad Com- 
pany, 4 LABOR CASES { 51,117, 312 U. S. 630 
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(1941), the Court held that ‘‘neither the original 
1926 Act nor the Act as amended in 1934, indi- 
cates that the machinery provided for settling 
disputes was based on a philosophy of legal 
compulsion. On the contrary, the legislative 
history of the Railway Labor Act shows a con- 
sistent purpose on.the part of Congress to es- 
tablish and maintain a system for peaceful 
adjustment and mediation voluntary in its na- 
ture.’’ 

% Brotherhood of Railroad Trainmen v. To- 
ledo, Peoria & Western Railroad, 7 LABOR CASES 
{ 51,171, 321 U. S. 50 (1944). 

” 48 Stat. 979, 18 USC Section 191 (1946), as 
amended, 60 Stat. 420, 18 USC Section. 420e-1 
(1946), to overcome the force of U. 8S. v, Local 
807, 5 LABOR CASES { 51,131, 315 U. S. 521 (1942). 

% 49 Stat. 1889, 46 USC Section 391a (1946). 

% 60 Stat. 89, 47 USC Section 506 (1946). 

% 48 Stat. 948, 40 USC Section 276c (1946). 

“In U. 8. v. Carbone, 10 LABOR CASEs { 51,228, 
327 U. S. 633 (1946), the Supreme Court insisted 
that a contractual relationship must first exist 
before any kickback can occur; thus a union 
official could not be indicted since union dues 
were not within the purview of the act. 

% See footnote 60 for these decisions. 


June, 1951 @ Labor Law Journal 
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Decisions of Courts and 
Administrative Agencies 








T HE AFFIDAVIT required by the Taft- 
Hartley law disavowing Communist affili- 
ation returns to the Supreme Court. This 
time the Court rules that federations of 
unions, such as the CIO and the AFL, must 
comply with the filing and affidavit require- 
ments if cases filed by their affiliates are to 
be processed by the NLRB.—NLRB v, High- 
land Park Manufacturing Company, 19 LaBor 
CAsEs { 66,327. 

The first time around, the Court was called 
upon to rule on the constitutionality of the 
requirement in the T-H Act that such affi- 
davits be filed, and found that they were not 
repugnant to the Constitution.—American 
Communications Association v. Douds, 19 
LABor CAsEs { 65,760. 

Labor comment: “The Supreme Court 
completed the job of making the Taft-Hartley 
law strictly class legislation against labor 
unions by upholding the requirement that 
top officers of AFL and CIO must sign the 
non-communist oath before any unions can 
use the Taft-Hartley labor board.”—AFL 
News, May 15, 1951. 

An interesting twist of the Communist 
issue is that involved in the Stewart-Warner 
case, 94 NLRB, No. 85, recently handled by 
the NLRB. The company had an under- 
standable desire to rid its plant of the 
Communist-tinged. In an effort to do so, 
it gave active support to a rival union. This 
action by the company may be patriotic, 
ruled the Board, but it is not legal. The 
company’s support of one union as against 
another hindered the employees in their 
free choice of a bargaining agent. Member 
Reynolds dissented and raised an interest- 
ing point. He contended that the employer 
had a right to recognize the union after the 
election because no question of representa- 
tion existed at that time. 


Seized the Loss, Too 


Writing three different opinions, the Su- 
preme Court ruled five to four that when 
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the federal government temporarily seizes a 
business in the public interest, it must pay 
the owner for operating losses incurred as 
a result of wage increases granted during the 
period of seizure. 

The owner of a mine seized to avert a 
national coal strike in 1943 sued the govern- 
ment for a substantial operating loss during 
the period of government operation. The 
Court of Claims allowed the claim only for 
that portion of the loss resulting from the 
wage increase, and the government appealed. 

Because the case came up in this way, the 
Court was able to sidestep the more basic 
question of “whether the company consented 
to bear the disallowed and major portion of 
the losses sustained during the period of 
government control.” 

However, the majority held that: “Like 
any private person or corporation, the United 
States normally is entitled to the profits 
from, and must bear the losses of, business 
operations which it conducts. When a pri- 
vate business is possessed and operated for 
public use, no reason appears to justify im- 
position of losses sustained on the person 
from whom the property was seized.” 

This sweeping language disturbed Justice 
Reed sufficiently to lead him to write a con- 
curring opinion, While he agreed that there 
had been “a ‘taking’ by eminent domain that 
requires the government to pay just com- 
pensation to the owner of the property for 
its use,” he went on to say, “It is impossible 
for me to accept the view that the ‘taking’ 
in this ‘case requires the United States to 
bear all operating losses during the period 
it controls the property without the owner’s 
consent or agreement.” 


Justice Reed described the present case as 
an example of “the relatively new technique 
of temporary taking,” and distinguished such 
a situation from one in which “the property 
is taken absolutely.” The temporary taking, 
he said, may be one in which the govern- 
ment ousts the owners, suspends the busi- 
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ness, and devotes the property to new uses, 
or, as in this case, it may be one where the 
government “ ‘takes’ the property in the 
sense of assuming the responsibility of its 
direction and employment for national pur- 
poses, leaving the actual operations in the 
hands of its owners.” 

Agreeing with the other majority mem- 
bers in this case, he summed up, “Here the 
Court of Claims has correctly applied these 
principles in a case of a losing operation in 
a temporary taking. It has found that a 
certain sum was expended without legal or 
business necessity to do so. This sum was 
the-extra allowance paid at the direction of 
the United States under a War Labor Board 
recommendation that had no legal sanction.” 

(The War Labor Board had no enforce- 
ment authority; it was in much the same 
situation as the newly reconstituted WSB 
will be in regard to nonwage disputes.) 


Four Justices dissented, quoting with ap- 
proval a dissenting opinion in the Court of 
Claims which said that the award was not 
justified because the court “does not, and I 
think could not, find that the plaintiff was, 
in fact, financially harmed by the govern- 
ment’s acts.”—-U, S. v. Pewee Coal Company, 
Inc., 19 Lasor Cases {| 66,305. 


Employer Not Responsible 
for Police Action 


When two men were added to the police 
force of a company-owned town at the time 
that union organizers appeared, and given 
the assignment of following the organizers, 
the Court of Appeals for the Fifth Circuit 
has held there was no violation of the 
NLRA. The decision overruled the finding 
of the NLRB. 

“Duly appointed public officers, such as 
members of the police department of a mu- 
nicipality, are presumed to discharge their 
duties impartially according to law, and this 
presumption must be overcome by clear and 
convincing evidence to the contrary,” the 
court said. 

NLRB had found that: “Here there was 
no breach of the peace, actual or anticipated,” 
to justify the police action. This was con- 
tradicted by the court: “The evidence con- 
clusively reveals that at the time of the alleged 
violations there was great industrial and 
political unrest in the community.” 
Neither the Board nor the court has the 
right to substitute its judgment, “in retro- 
spect,” for that of the city officials, the court 
said—NLRB v. Bibb Manufacturing Com- 
bany, 19 LABor CAsEs {] 66,302. 
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Board Changes One Rule, 
Expands Another 


NLRB has reversed its previous position 
regarding the effect of voluntary modifica- 
tions of collective bargaining agreements 
during their term. Previously, such action 
has been held to constitute grounds for hear- 
ing the petition of a rival union to get a 
Board representation election; now the Board 
will consider the contract still acts as a bar. 


The Board has previously allowed such 
modifications only if they were put in effect 
under a reopening clause in the existing con- 
tract. Now, “for increased stability in in- 
dustrial relations,” the Board will permit 
such modifications whether or not a contract 
provision permitting them exists. 


“Substantial stability in bargaining rela- 
tions is thereby encouraged,” the Board said, 
“by barring third parties from taking un- 
timely advantage of a change thought de- 
sirable by those already bound to one another.” 


They added that “this holding imposes 
upon neither party to a contract any addi- 
tional obligation to negotiate or to agree upon 
any modification in existing contract terms.” 
—Western Electric Company, Inc., 94 NLRB, 
No. 9. 


In another case, NLRB expanded its jur- 
isdictional procedure by indicating how it 
will determine whether or not to hear a case 
involving a new company. NLRB’s general 
rules involve annual sales and shipments 
inter- and intrastate; to obtain figures for 
the new company, sales figures for the first 
four months of operation were projected to 
obtain an annual total. 


In the case in which this rule was ex- 
pressed, the projected figures did not reach 
the minimum in direct or interstate sales. 
However, said the Board, “the projected 
sales figures, expressed as a percentage of 
the required minimum figures established 
for each of the categories, totals at least 
100 per cent when added to each other,” and 
jurisdiction was asserted.—General Seat and 
Back Manufacturing Company, 93 NLRB, 
No. 246. 


Dues in the News 

Taft-Hartley’s ban on discriminatory union 
fees was invoked for the first time by the 
NLRB in a recent case, and several other 
points regarding union dues were ruled up@. 


A union was found guilty of violating Sec- 
tion 8 (b) (5) of the NLRA, which forbids 


June, 1951 @ Labor Law Journal 











a union with a union-shop contract from 
charging any fee which the Board finds ex- 
cessive or discriminatory. 

The Board ruled unanimously that the 
union had discriminated ‘in charging a $15 
initiation fee for employees who had failed 
to join before the effective date of the union- 
shop agreement, while charging only a $5 
fee for workers hired later. 

“Such a distinction in initiation fees, which 
is based on a prior exercise by an employee 
of his statutory right to refrain from joining 
a labor organization, is plainly ‘discrimina- 
tory’,” the Board said. 

One worker had been fired at union in- 
sistence for refusing to pay the discrimina- 
tory fee. Since the employer had known 
the reason for the union’s demand, both em- 
ployer and union were ordered to reimburse 
the worker for lost wages. The union was 
ordered to return $10 of the $15 fee to all 
who had paid it. 

In the same case, the Board ruled that a 
worker had been legally discharged when 
he tendered back dues only after the union 
had requested his dismissal. The union was 
held liable for back pay for another worker 
who had been discharged for nonpayment 
of dues because the union had lost his check- 
off authorization card.—Ferro Stamping and 
Manufacturing Company, 93 NLRB, No. 252. 


EVERSING a trial examiner, NLRB 

ruled in another case that if member- 
ship in a union which has a union-shop con- 
tract is predicated on a discriminatory term 
or condition, nonunion workers need not 
tender initiation fees and dues to be entitled 
to the protection of the Taft-Hartley Act. 


The trial examiner had dismissed a charge 
that the union and employer had violated 
the act by discharging six employees for 
failure to pay a fee for reinstatement as union 
members. He ruled that the General Coun- 
sel had not established the fact that the 
workers had offered to pay initiation fees 
and dues, which would entitle them to pro- 
tection under the act. 

That fact need not be established, the 
Board said, remanding the case. The ex- 
aminer was instructed to determine first 
whether or not the imposition of the special 
fee constituted discrimination. 

Referring to the Taft-Hartley proviso for- 
bidding discharge of nonunion employees 
who can become union members only on 
discriminatory terms, the Board said the 
proviso “does not involve a dental or termi- 
nation of membership, but deals only with 
the terms upon which membership is made 
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available,” whether or not a tender of dues 
was made.—Katser Aluminwm and Chemical 
Corporation, 93 NLRB, No. 178. 


Dues Are of the Essence 


For want of $1.50, a membership was 
lost. For want of a membership, a job was 
lost. This is the gist of the Chisholm-Ryder 
Company, Inc. case, 94 NLRB No. 76. The 
case arose where a worker paid his union 
initiation fee on July 30 and then paid a 
month’s dues, $1.50, on August 2. The 
union insisted that the $1.50 was for July 
and warned the worker to pay his August 
dues. The next month, the worker, learning 
that his final expulsion was planned, offered 
to pay the extra money, but it was refused. 
Later in the day he was expelled from the 
union and fired by the employer. The 
NLRB ruled that both the employer and 
the union were right in their action. 


Refusal to Rehire Supervisor 
As Laborer Violates NLRA 


An employer fired a supervisor for re- 
fusing to do rank-and-file work during an 
economic strike and later refused to rehire 
him either as a supervisor or as a rank- 
and-file worker. The second refusal vio- 
lates the NLRA, the Board held. 


The entire Board agreed that the firing 
was legal. A three-man majority said that 
as soon as he was discharged, he was no 
longer employed as a supervisor, and his 
later application for rank-and-file work 
could not be rejected because of his pro- 
union activities. 

Further, the majority said, the action vio- 
lated the act because, even if only indirectly, 
the action: was an interference with union 
activity. The ex-supervisor was ordered re- 
instated with back pay from the first date 
after the strike on which a worker had been 
hired in any job for which he was qualified. 

The usual dissenters, Members Reynolds 
and Murdock, said that “the reprisal actions 
against . . . [the supervisor] as a supervisor 
and as an applicant both sprang from the same 
unprotected supervisory activitv and 
therefore should be measured by the same 
standard of liability. the discharge 
was admittedly privileged.”—Texas Company, 


93 NLRB, No. 239. 


New Policy on Workers Hired 
During Economic Strike 


The NLRB has sharply limited its pre- 
vious rule that an employer may hire new 
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workers during an economic strike and is 
under no obligation to fire them to make 
room for strikers at the end of the conflict. 

In a recent decision, the Board held that 
if the replacements are “temporary,” the 
strikers are entitled to get their jobs back, 
and that if a replacement quits shortly after 
the strike, the job must be offered to the 
striker before any outsider is hired. 

During an economic strike, and for about 
a month afterward, the work of three labora- 
tory technicians was performed by two 
salesmen and a research technician, Accord- 
ing to uncontradicted testimony by a super- 
intendent, the work was not part of their 
regular jobs. The Board ruled that failure 
to reinstate the strikers violated the NLRA. 

Another worker had been replaced by a 
permanent employee, which the Board con- 
ceded was within the employer’s privileges. 
However, the strike ended on February 25, 
and the new employee quit on April 29. 
By failing to offer the job first to the former 
striker, the employer again violated the act, 
the Board held—Roure-DuPont Manufactur- 
ing, Inc., 93 NLRB, No. 230. 


Individuals May File Charges 
if Union Ils Noncomplying 


Shortly after the Court of Appeals for 
the Fifth Circuit ruled that individual mem- 
bers of a noncomplying union could still 
file unfair labor practice charges, the Third 
Circuit added that union officers might also 
do so, even though as officers they have not 
filed. 


In the Fifth Circuit case the employer had 
contended that though the charges were filed 
in the names of individuals, this was merely 
a subterfuge to evade the law and the charges 
were actually being filed by the union. 


“Because in practice the unions . . . have 
dominated the scene on which these 
dramas unfold, it may not be said that in- 
dividual employees have no right to act 
individually in asserting and vindicating 
their rights,” the court said. “Granted that 
the disqualified union was active in assisting, 
indeed in directing, the employees in prepar- 
ing their charges, it does not at all follow 
that the employees, by accepting that assist- 
ance, disqualified themselves. The saying 
that a man cannot touch pitch and not be 
defiled may not thus be applied.”"—-NLRB v. 
Augusta Chemical Company, 19 Lapor CASEs 
1 66,177. 

Citing this case with approval, the Court 
of Appeals for the Third Circuit pointed out 
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that the NLRA makes the compliance a pre- 
requisite to the filing of charges by the 
union. However, in this case, the relief 
sought “is by and for the individual com- 
plainants with any benefit accruing to the 
union being remote and unsubstantial.”— 
NLRB v. Clausen, 19 LAspor CAsEs { 66,286. 


Token Hiring and Firing 
Is Abuse of NLRA - 


The “token” hiring and firing of union 
members, agreed to by the union and a 
group of employers in an attempt to get a 
jurisdictional dispute with another union be- 
fore the NLRB, was sharply rebuked by the 
Board in dismissing a case. 


Challenging a union-shop contract which 
had not been signed after a Board-certified 
election, a rival union had arranged with the 
employers to hire its members and then fire 
them as soon as the incumbent union pro- 
tested. In one-case the whole procedure 
took only thirty minutes. 


Acting on instructions from the union, the 
individuals fired filed charges of discrimina- 
tory discharge. Holding that they were not 
“employees,” the Board refused to consider 
the charges. The individuals had simply 
“participated in a ritual of ostensibly being 
hired and discharged,” said the Board, and 
since they did not have employee status they 
were not entitled to the protection of the 
Act. 


“We are satisfied that the Board’s process 
has not here been invoked to secure a rem- 
edy for violations of the act, but for the 
sole purpose of getting the Board to assist 
[the rival union] in its scheme, which had 
as its ultimate objective forcing upon the 
. . . companies the employment of its mem- 
bers,” the Board said. 

Having made its point, the Board then 
ruled that the employers and the incumbent 
union had violated the NLRA by executing 
and enforcing the illegal union-shop contract, 
which was approximately what the rival 
union wanted in the first place—Vaughn 


Bowen, 93 NLRB, No. 195. 


Discriminatory Discharge 


An employee was discharged because he 
had engaged in outside business activity, con- 
trary to the company policy. The employer 
had previously permitted other employees to 
operate outside businesses, so the Board 
held that the true motive for the discharge 
was the employee’s union activities. 
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Another employee involved in the same 
case was discharged for cause. The em- 
ployee claimed his discharge was for some 
union activity he had engaged in three 
months previous. 


The Board held that the connection be- 
tween his union activities and his discharge 
was too remote to raise an inference that his 
discharge was for union actiyities—Hilltop 
Baking Company, 2 CCH LAsBor Law RE- 
ports (4th Ed.) {[ 10,779. 


Bargaining Units 


Two groups of employees at employer’s 
television station constituted separate units 
appropriate for the purposes of collective 
bargaining. The first was composed of all 
employees in the art, scenic, film, photo- 
graphic, script and production facilities de- 
partments. The second was composed of 
all staff and special program announcers, 


special artists and other employees who ap- | 


peared before a television camera or tele- 
vision microphone, excluding directors who 
also served as special program announcers. 
The employees in the announcers’ unit who 
performed television duties less than fifty 
per cent of the time were held by the 
NLRB to be ineligible to vote in such unit, 
but they were included in the unit for the 
time they engaged in television work and 
were represented in matters pertaining to 
such work by’the bargaining representative 
for the television unit. —WCAU, Inc., 93 
NLRB, No. 162. 


The employer had three plants—a saw 
mill, a lumber mill and a furniture plant. 
There was no bargaining history. There 
was local supervision and autonomy. There 
was no interchangeability of employees. 
Three separate bargaining units were ap- 
propriate—Mullins Lumber Company, 2 CCH 
Lapor LAw Reports (4th Ed.) § 10,806. 


A union representing the laborers of a 
feed, grain manufacturing plant sought to 
merge twelve employees, classified as opera- 
tors, with the laborers in an over-all produc- 
tion and maintenance union. There would 
be common supervision, interchangeability 
of employees and general working conditions 
were the same. 


The Board did not say no, but held that 
in view of the separate bargaining history 
of the laborers and operators, that the re- 
quested merger should not be permitted 
without first giving the operators an oppor- 
tunity by means of an election to express 
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their desires on the question.—National Oats 
Company, 2 CCH Lasor LAw Reports (4th 
Ed.) ¥ 10,799. 


The foundry employees of a castings manu- 
facturer may, if they desire, be represented 
as part of the existing bargaining unit. The 
interdependence of operations, interchange- 
ability of employees, common supervision, 
and plant-wide community of interest make a 
single bargaining unit permissible, even 
though prior to 1949 the plant had been on 
a two-unit basis—Hamilton Foundry & Ma- 
chine Company, 2 CCH Lasor Law Reports 
(4th Ed.) ¥ 10,802. 


The millwrights and carpenters work 
closely together for this construction com- 
pany. They have been represented together. 
The millwright’s employment will be spo- 
radic, so a single unit is appropriate.—Stone 
& Webster Engineering Corporation, 2 CCH 
Lapor LAw Reports (4th Ed.) { 10,797. 


The Case 
of the Unorganized Family 


A husband and wife, with the assistance 
of one or more of their children, ran a deli- 
catessen. The store was incorporated, the 
husband was president, and the husband 
and wife owned all the stock. 


At one time the corporation had had a 
collective bargaining agreement with a union, 
under which it employed one union mem- 
ber. When that one employee resigned, the 
union did not insist that the corporation 
hire another union member, and the store 
owner did not hire anybody else. 


The case came up before the New York 
State Labor Relations Board when the cor- 
poration asked for settlement of a contro- 
versy that arose when the union picketed the 
delicatessen to get an agreement that if any 
employees were hired in the future they 
would come from that union. What it 
amounted to was picketing an establishment 
that had no employees. 


In settling the question in favor of the 
incorporated delicatessen, the board said: 


“ae 


our act excludes from the 
definition of ‘employee’ a spouse or child of 
an employer. Since there are 
no employees there can be no ma- 
jority representative . . . and consequently 
the employer is under no obligation 
to negotiate a contract with the union. . . 
Unions may organize employees but not em- 
ployers.”"—Hart Delicatessen, Inc, 2 CCH 
LABor LAw Reports (4th Ed.) § 49,152. 
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Interpretations of Wage Controls 


Among recent interpretations of wage 
regulations were these: 


GWR 1.—Board approval is required for 
payment of suggestion and safety awards 
unless they are granted under the ten per 
cent general increase allowed by GWR 6. 

Board approval is not required for in- 
creases in employers’ contributions to a con- 
tributory insurance plan when they result 
from actuarial factors. 


GWR 5.—If there is no established plan, 
merit or length-of-service increases cannot 
be given to officials of a company who are 
the sole employees engaged in their particu- 
lar capacities. But they may be given the 
ten per cent general increase allowed by 


GWR 6. 


GWR 6.—Arbitrators’ awards covering 
wages for 1950 and 1951 must conform with 
the ten per cent limitation placed on gen- 
eral increases. But WSB will consider ap- 
plications for adjustment of the base pay 
period. 


GWR 7.—Charitable organizations that 
expect to become partially subject to federal 
income tax on July 1, 1951, are exempt from 
wage stabilization until that date, but as- 
sume the risk of noncompliance after that. 


GWR 9 Eased 


General Wage Regulation 9, which sets 
up standards for establishing wage rates in 
new plants, was amended May 16 by adding 
a new section by which the wage board 
“will consider requests for modification of 
the criteria specified [in this regula- 
tion] where the application of such criteria 
with respect to the internal structure of a 
wage schedule or with respect to supple- 
mental compensation practices would be un- 
workable or would cause undue hardships 
in the circumstances of the particular case.” 
Such requests will have to be accompanied 
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by a full and clear statement of the circum- 
stances on which the request is based. Terms 
of compensation that are not in accord with 
GWR 9 may not be put into effect without 
prior authorization by the board. 


In an official interpretation, released by 
the wage board at the same time as the new 
amendment, it was stated that, upon applica- 
tion, the board would consider a request by 
a company to establish in a new plant in 
a different area the same insurance and pen- 
sion plan that exists in another plant of the 
same company. The board will also con- 
sider applications by an employer to install, 
in a new plant in an area where it is cus- 
tomary to have a single rate for a job classi- 
fication, a varied wage rate structure which 
is in operation in another plant of the 
employer. 


Stock Options As Pay? 


The question of just what should be con- 
sidered as compensation as far as the wage 
regulations are concerned was given another 
twist at the recent annual meeting of the 
Chamber of Commerce of the United States. 
Said the Chamber: Stock options which 
comply with the Revenue Act of 1950 as 
restricted stock options should not be con- 
sidered as compensation and therefore should 
not fall within the jurisdiction of the Wage 
Stabilization Board. 


As far as the Bureau of Internal Revenue 
is concerned, stock options are or are not 
income to the employee and business ex- 
pense to the employer, depending on how 
long the employee waits to exercise the 
option and how much time elapses after 
the transfer of stock actually takes place. 
In the case of restricted stock options, there 
is a small difference between the option 
price and the fair market value of the stock, 
and there are limitations on how much stock 
the employee holds in the company and 
how the stock can be transferred. 
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As yet there is no official ruling from the 
WSB on the stock-option question. But 
last March, at a forum held in New York 
by the Practising Law Institute, Sylvester 
Garrett, who was at that time Acting Chief 
Counsel for the wage board, was asked: 
Are stock options available to all employees, 
wages, salary or other compensation with- 
in the meaning of GWR 6 and the freeze 
order, in so far as they can be exercised at 
a price below the market price of the stock? 

Mr. Garrett said that there had been sev- 
eral cases that posed the problem and that 
the argument had been made that a stock- 
option plan, by virtue of the revenue laws, 
does not result in a business cost to the 
employer and is not characterized as income 
at the time of receipt of the option by the 
employee. (However, this is true only if the 
option and the actual transfer occur after cer- 
tain time limits.) But that, he said, got into 
a problem of statutory construction, because, 
under the Defense Production Act, it seemed 
that this kind of benefit conferred on the 
employee was clearly within the definition 
of compensation. Therefore, at that time, 
Mr. Garrett held that the granting of stock 
options was compensation, but it was a 
problem of salary stabilization and would 
finally depend on just how the salary stabili- 
zation would be administered. He was then 
asked if the granting of such option would 
be permissible without approval of the board 
if the stock option were exercisable only 
after wage stabilization ceased. Mr. Garrett 
said it would make no difference when the 
stock option was to be exercised. 


New Salary Board Set Up 


A new three-man Salary Stabilization was 
set up in May by Economic Stabilizer Eric 
Johnston. The board will be made up en- 
tirely of representatives of the public and 
will rule on the pay of all workers employed 
in “bona fide executive, administrative, pro- 
fessional, and outside salesmen” capacities, 
as defined by the FLSA, unless such workers 
are represented by labor unions. Unionized 
workers and salaried people not covered 
by FLSA definitions will still be under the 
WSB. The chairman of the WSB, Dr. 
George W. Taylor, will serve as an ex- 
officio nonvoting member of the Salary 
Stabilization Board. 


Farm Labor Under Wage Control 


A new wage regulation, No. 11, issued 
May 17 by the Wage Stabilization Board, 
covers labor employed in farming and all 
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its branches, including preparation for mar- 
ket, delivery to storage or to markets or to 
carriers for transportation to market. 

“Base rate” as used in GWR 11 means, 
for each type of work to be performed, the 
amount of wages, salaries and other com- 
pensation paid per hour, month, piece or 
other unit, by an employer to agricultural 
labor for the same work in the correspond- 
ing season or other time period in 1950. If 
the same work was not performed, the rule 
applies to the most nearly comparable work. 

A base rate may be increased without 
wage board approval up to and including 
one of the following: 


(1) The base rate plus ten per cent. 
(2) Ninety-five cents per hour. 


(3) The piece rate customarily considered 
as corresponding to ninety-five cents per 
hour for the particular work, stage of crop 
season and weather conditions. 


(4) $225 per’ month without room and 
board. 


(5) $195 per month plus the use of a year- 
round house and the usual prerequisites of 
a full-time agricultural employee. 


(6) $175 per month with room and board. 


An employer of agricultural labor who 
has no base rate for a particular type of 
work shall not pay wages, salaries and other 
compensation in excess of the current per- 
missible rate paid for the same or com- 
parable work in the area. 

An employer may petition the board for 
approval of increases in wages in excess of 
the foregoing limits. All other general 
wage regulations were considered superseded 
in so far as they might apply to farm labor. 


When Administrator May Sue 
for Back Wages 


A 1949 amendment of the Fair Labor 
Standards Act permits the Wage-Hour Ad- 
ministrator to supervise payment of unpaid 
wages or overtime and allows him to bring, 
on an employee’s written request, suit for such 
money: But no suit may be brought if it 
involves a still unsettled question of law. 
An employer attempted to escape a suit 
under this new section (16(c)) by saying 
that an unsettled question of law forbade suit. 

The employer said there was a question 
whether the Administrator could bring suit 
for violations which had occurred before the 
amendment was passed. Since there was 
need for a legal ruling on this point, he 
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maintained, there could be no action under 
the section to obtain the ruling. 

The federal district court for northern IIli- 
nois held against the contention of the em- 
ployer. Said the court: “The defendant’s 
liability is an existing liability. What has 
been changed is not the liability, as defend- 
ant claims, but the remedy.” As for the 
alleged unsettled issue of law, it is one 
which can be settled in a Section 16 (c) ac- 
tion, added the court. If such a defense 
were sustained, the court warned, it would 
mean that this allegedly unsettled issue of 
law could never be settled and that a suit 
involving this particular issue could never 
be maintained.—T obin v. Wilson, d.b.a. Bank- 
ers Print, 19 Lasor Cases { 66,307 (1951). 


More Loophole Closing 


By redefining “homeworker” in the record- 
keeping regulations, the Wage-Hour Ad- 
ministrator perhaps has closed all loophole 
possibilities with respect to the source of a 
homeworker’s materials. 


When the United States Court of Appeals 
for the Second Circuit decided Tobin v. 
Wagner Company (19 Lasor CAsEs { 66,263) 
last March it was held that regulations issued 
by the Administrator had to be specific; 
there was no justification in appealing to the 
“intent” of a regulation issued by an admin- 
istrative agency such as the Wage and Hour 
Division. The case turned on the source of 
materials used in industrial homework. The 
regulations for the various industries were 
expressed as applying when the home- 
workers used materials “furnished directly 
by or indirectly for” the employer. The 
homeworkers involved procured their own 
materials, and the court therefore held that 
these regulations did not govern. The case 
was in the knitted outerwear industry, and 
the Administrator soon after issued a changed 
regulation for that industry which made it 
applicable to workers at home, regardless of 
source of materials. (See 2 Lasor LAw 
JourNAL 376.) 


It was expected at that time that the Ad- 
ministrator would issue new regulations for 
each industry, since he could presume that 
the court would follow the no-more-no-less 
interpretations of his regulations, holding 
that an employer need not know, and the 
court need not follow, the intent of the Ad- 
ministrator. 

Perhaps the Administrator has solved the 
difficulty in this one action. Effective May 
3, 1951, he has redefined “homeworker” in 
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the record-keeping regulations, so that every 
employer of homeworkers is now able to see 
that the Administrator means by “home- 
workers” persons who work at home, “re- 
gardless of the source (whether obtained 
from an employer or elsewhere) of the ma- 
terials used by the homeworker in such 
production.” 


Veterans’ Wage Increases 
Depend on Bargaining Agreement 


When a collective bargaining agreement 
provides for periodic wage increases, a re- 
employed veteran is entitled to the increases 
with his time in service counted as part of 
his time of employment. But when the 
bargaining agreement refers to length of ac- 
tual experience on the job, the time in serv- 
ice does not count for purposes of the increase. 

In the case in point, the veteran was in 
“wirephoto employment,” and in that work 
experience is a very important factor in de- 
termining the value of the employee.—Alt- 
gens v. Associated Press, 19 Lasor CASES 
J 66,318 (CA-5, 1951). 


Bonus Is Part of Regular Rate 


An employer paid a bonus at the end of 
every six months for each hour worked, in 
order to discourage turnover, and the court 
ruled that the bonus must be included as 
part of the regular rates on which overtime 
is computed under the Fair Labor Standards 
Act. The case was decided under the origi- 
nal act, but the result would appear to be the 
same under the amended act which makes the 
scope of “regular rate” all-inclusive except 
for specified types of payments. The court 
said that the bonus “was the result of some- 
thing which the company felt important 
enough to pay its good money for. That 
something was continuous service.” 


The employer claimed that the bonus was 
a gratuity arranged as part of a collective 
bargaining agreement and that as a contract 
the agreement would have to be respected. 
The court answered this by saying that 
when a payment becomes a matter of con- 
tract, it becomes a matter of a right, no 
matter what it is called by the employer. 
“It is by no means easy,” said the court, “to 
contract one’s self out of the provisions of 
the Fair Labor Standards. Act.”—Landaas v. 
Canister Company, 19 LaBor CAsEs { 66,320 
(CA-3, 1951). 
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Resignation Does Not 
Disqualify for Pension 


When a worker who fulfills the age and 
length-of-service requirements resigns from 
a company which has an obligatory pension 
system, he is entitled to his pension, the Court 
of Appeals for the First Circuit has ruled. 


The pension plan in the case was origi- 
nally unilateral, with the right reserved to 
the employer to alter or end it at any time. 
However, after the company signed a collec- 
tive bargaining agreement, the general manager 
announced that pensions would be paid to all 
employees, union and nonunion, who fulfilled 
the age and length-of-service requirements. 


The original plan had specifically provided 
that workers who resigned would not receive 
pensions, and the trial court had held that 
the change in policy did not remove this 
reservation on the employer’s part. 


“This argument,” said the circuit court, 
“seems to us to be unrealistic and ignores 
the ordinary meaning of the word ‘obliga- 
tory’.” Under this interpretation, the court 
pointed out, one could get pension only if 
the company unilaterally discharged one for 
pension purposes. “This contention ~*can- 
not be accepted if we regard the pension 
plan as obligatory.”—Vallejo v: American 
Railroad Company of Porto Rico, 19 Lasor 
CasEs § 66,309. 


Pay for Voting Time 
Is Excludible from Overtime 


How to classify voting-time pay—in- 
cludible or excludible from overtime-pay 


calculations required by the Fair Labor 
Standards Act—is becoming increasingly 
interesting because each year more and 


more workers are receiving this type of 
fringe benefit. Some receive it by state 
law, some by union contract, and some by 
custom or long practice. 

In a letter to Commerce Clearing House, 
Inc., dated April 3, 1951, Administrator 
McComb expressed the opinion that voting- 
time pay is excludible. He said: “ . . 
concerning payments to employees during 
absences from work for the purpose of 
voting. You ask if such payments may be 
excluded from the regular rate of pay in 
computing overtime compensation under 
section 7 (d) (2) of the Fair Labor Stand- 
ards Act. Although as you point out, this 
type of absence is not specifically mentioned 


in section 778.7 (c) of Part 778, it is my 


opinion that such a payment may be con- 
sidered to be an ‘other similar payment’ 
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within the meaning of section 7 (d) (2) 
and that it may be excluded from the 
regular rate of pay under this section.” 


Special Court in New York 
for FLSA Cases 


Because more than 400 cases under the 
Fair Labor Standards Act were pending in 
Manhattan, the Municipal Court of the 
City of New York has set up a special 
branch to deal exclusively with FLSA 
cases. Beginning April 12, all FLSA suits 
brought in the court within the Borough 
of Manhattan have been transferred to the 
Special Term, Part XIV, of the Central 
Court House. A separate calendar is being 
maintained. 


FLSA Supersedes 
False Information Act 


Provisions of the Fair Labor Standards 
Act that prohibit and penalize the making 
of false statements prevail over a general 
law on the same subject, the United States 
False Information Act. In a case in 


Florida, the district court dismissed the 
government’s contention that the False 
Information Act was applicable: “The 


allegations of said indictment fall squarely 
under the acts condemned as unlawful” 
under the FLSA, and the penalty provided 
in that act “is the sole and exclusive pen- 
alty provided for the offense.” A motion 
to dismiss the indictment was denied even 
though it was framed in the exact language 
of the False Information Act and despite 
the fact that the government claimed that 
no prosecution was sought under the FLSA. 
—U. S. v. Moore, 19 Lapor CAsEs {| 66,276 
(DC Fla.) 


Interest Allowed on Back Pay 
in Lieu of Damages 


An award for back pay under FLSA 
made after passage of the Portal-to-Portal 
Act may include interest if liquidated dam- 
ages are not allowed, according to a federal 
district. court. 


The decision pointed out that while the 
suit was originally brought under the old 
FLSA, which requires payment of liquidated 
damages, the final award was made after 
passage of the Portal-to-Portal Act, which 
makes such payment discretionary. 


The liquidated damages were a substitute 
for interest, the court said on the authority 
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of the Supreme Court decision in Brooklyn 
Savings Bank v. O’Neil, 9 Lapor Cases 
7 51,197. Since damages were not awarded 
in this case, interest could be. 

Although the total amount involved was 
small, attorneys for the workers asked for 
$50,000 in fees on the ground that both sides 
had considered this a test case which would 
affect claims totalling $180,000. 

Sidestepping the question of whether a 
test case should pay more than an ordinary 
lawsuit, the court found that attorneys in 
this instance had already received more 
than $80,000 and expected more from other 
clients. The fees in the case were set at 
$450.—Asselta v. 149 Madison Avenue Corpo- 
ration, 19 LABor CASEs § 66,218 (DC N. Y.). 


Overtime Still Overtime 
Even Though Voluntary 


A group of girls in an office worked out 
a deal among themselves under which each 
would work thirty-five hours one week and 
forty-two the next. Brought into court about 
it on an injunction petition, the employer 
put a stop to the arrangement and offered 
as defense the fact that the girls had made 
the plan themselves. 

The fact that the overtime was worked 
voluntarily would not excuse an FLSA vio- 
lation, the court ruled. However, since the 
practice had been stopped and seemed un- 
likely to recur, no injunction was issued.— 
Tobin v. Hudson Transit Lines, 19 Lapor 
CasEs § 66,212 (DCN. J.). 


Secretary Signals Start 
of Statute of Limitations 


The provision in the Portal-to-Portal Act 
requiring the government to bring suit within 
two years to recover liquidated damages for 
violation of a public contract does not spe- 
cifically answer the question, two years 
from when? 

In a recent case, the employer maintained 
that the two-year period must be figured 
from the date of the alleged violation. The 
United States District Court for Western 
North Carolina, citing precedents, held that 
until the Secretary of Labor has decided 





there is a violation, no cause of action ex- 
ists; therefore the two-year period must 
begin with the final administrative decision. 


However, in reply to the government's 
contention that limitations ordinarily do not 
run against it, the court was equally firm. 
The government, said the opinion, “is made 
susceptible of having the statute run against 
it if and when the legislative authority so 
decrees."—U. S. v. Lance, Inc., 19 LaBor 
CASES J 66,208. 


Walsh-Healey Penalty 
Not Lifted for New Contract 


The fact that a violator of the Walsh- 
Healey Act has been asked to bid on a 
new government contract is hardly sufficient 
reason for lifting a blacklist penalty imposed 
on him, the Secretary of Labor has ruled. 


The company had asked to be removed 
from the list of organizations ineligible to 
work on government contracts because the 
Army had asked them to bid on two new 
contracts. Besides, said the company, the 
violations had occurred without their knowl- 
edge,and at a time when they were not 
working on a government contract. 

“Neither of these reasons appears to me 
to be sufficient to warrant my taking action 
to relieve the respondents of the application 
of the provisions of Section 3 of the Act,” 
Secretary Tobin said. The “petition is 
obviously motivated by the fact that the 
opportunity to do business once again with 
the Government has presented itself. Clearly, 
in itself, such an opportunity should not 
afford a basis for the lifting of the blacklist 
penalty. If it did, the imposition of that 
sanction would be meaningless and the pro- 
visions of Section 3 would be rendered pur- 
poseless.”—Decision of the Secretary of Labor 
in the Matter of Westchester Hats, PC-304, 

In another recent case, Administrator Mc- 
Comb followed the recommendations of the 
Hearing Examiner to conclude that a milk 
company was not a manufacturer or regular 
dealer within the meaning of the Walsh-Healey 
Act and therefore, though not eligible for 
sanctions, it was not eligible for government 
contracts either.—Decision of Administrator in 
the Matter of Red Top Milk Company, PC-431. 


‘It is largely through apprenticeship that America has the greatest produc- 
tion capacity of any nation.’’"—Maurice J. Tobin, Secretary of Labor, before 
the conference of state and territorial apprenticeship agencies, May, 1951. 
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Congress—Committees 


The sixth proposal of a federal fair em- 
ployment practice bill was introduced May 
24 by Congressman Hugh J. Addonizio 
of New Jersey. The bill was referred to the 
House Committee on Education and Labor. 


A Senate subcommittee on labor and 
labor-management relations met on May 22 
to hear testimony by Eric Johnston, Ad- 
ministrator of the Economic Stabilization 
Agency, and Dr. George W. Taylor, chair- 
man of the Wage Stabilization Board. Mr. 
Johnston spoke in favor of controls because 
of necessity, saying in part: “On the whole, 
we have found the free collective bargaining 
process a good thing in democratic America. 
It has worked. And we want it to keep on 
working.. But at the same time, we do not 
dare shut our eyes to the fact that in the 
months and years immediately ahead—while 
we gear our mobilization machine and set 
it rolling—new factors enter the labor-man- 
agement picture, factors which were not 
taken into account—that could not have been 
anticipated—when our basic labor-manage- 
ment laws were drafted and the agencies to 
carry them out were created. These factors 
loom so big in the picture that they cannot 
be ignored.” 


Dr. Taylor reported on what had taken 
place in connection with the grant of wage 
increases for employees of the meatpacking 
industry. Previously, on May 17, Dr. Tay- 
lor testified before the same subcommittee 
in a discussion of the reconstituted Wage 
Stabilization Board and its possible relation- 
ships with other agencies of the federal gov- 
ernment. 


On May 21, the House Committee on 
Banking and Currency held a hearing on H. 
R. 3817, a bill that would amend and 
extend the Defense Production Act of 1950, 
including price control. Representatives of 
the CIO, the VFW and the High School 
Teachers Association of New York all spoke 
on behalf of continuing the act. The labor 
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representatives particularly urged direct 
control over rising prices and rents so as 
not to undermine wage stabilization. On 
May 18, the committee heard Tighe E. 
Woods, Housing Expediter, conclude his 
statement regarding rent control. 


State Legislation 


Equal Pay ... The Massachusetts equal- 
pay-for-equal-work law prohibiting wage 
differentials based on sex has been amended 
to make its provisions applicable to “work 
of like or comparable character” instead of 
“substantially the same work,” and to elimi- 
nate language which permitted variations 
based on experience, training, skill or 
ability, or other like differences. Variations 
based on seniority are still permitted. Other 
changes made by the amendment include: 
(1) omission of the necessity for approval 
by the Commissioner of Labor of suits for 
unpaid wages and liquidated damages by 
employees in behalf of themselves and “other 
employees similarly situated”; (2) provision 
for allowance of reasonable attorney fees 
and costs to be paid by the employer; and 
(3) extension from six months to one year 
of the period of the statute of limitations on 
all such actions (Chapter 180, Laws 1951, 
approved March 27, 1951). 


Garnishment of Wages . . . In Vermont, 
provisions for “trustee process” have been 
amended to make $25 or one half of one’s 
weekly wages (whichever is greater) ex- 
empt from garnishment. Formerly only $10 
was exempt (S. B. 9, approved April 5, 1951). 


Restrictions on Women and Minors . 
The Massachusetts Commissioner of Labor 
and Industries has been authorized to sus- 
pend the operation of all laws regulating, 
limiting or prohibiting the employment of 
women and minors, in cases of emergency 
or hardship. The law expires July 1, 1952 
(Chapter 167, Laws 1951, approved March 
21, 1951). 
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Let’s Take a Look at the Forest 
in Spite of the Trees 


A Philosophy of Labor. Frank Tannen- 
baum. Alfred A. Knopf, Inc., 501 Madison 
Avenue, New York 22, New York. 1951. 
199 pages. $2.75. 


There is no lack these days of books and 
articles on labor. The obvious importance 
of industrial relations in this country has 
brought forth a wealth of discussion dealing 
not only with the background and history 
of the labor movement, and the many prob- 
lems which have emerged, but also with the 
many techniques, legal and other, for re- 
solving them. Since in large part the writers 
in this field are economists, naturally their 
approach tends to concern itself with an 
accurate and complete description of the 
existing labor-management relationship and 
its impact upon the economy. In fairness 
it must be added, however, that the exam- 
ination is a much deeper and more under- 
standing one than was common a generation 
or two ago. Nevertheless since 1928, when 
Selig Perlman wrote A Theory of the Labor 
Movement, there has been almost no similar 
attempt to take a really long view of the 
subject. 


This has now been done by Frank Tan- 
nenbaum, professor of history at Columbia 
University, in his book A Philosophy of 
Labor. His approach is sociological rather 
than economic. In his opinion the basic 
historical fact in the evolution of the labor 
movement was the destruction of feudal 
society by the Industrial Revolution. How- 
ever beneficial in the long run this may 
have been for the middle class and society 
as a whole, its immediate effect upon the 
worker was to destroy the security and 
status which he had enjoyed in the guild, 
in the village or in the manorial community. 
But man is a social animal. His need for 
status and security, as well as his economic 
helplessness, led naturally to a “functional 
coalescence around the job” which laid the 
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foundation for the labor movement. Its 
slow, often halting development was per- 
sistent, though its form was more or less 
accidental depending upon circumstance. In 
America immigration, together with em- 
ployer resistance, greatly retarded its prog- 
ress. Dr. Tannenbaum believes that too 
much weight has been given to such political 
influences as the New Deal and the Wagner 
Act: large-scale organization was inevitable. 


As in the Commons-Perlman theory, the 
labor movement is regarded as mainly con- 
cerned with job protection rather than with 
the revolutionary dogma of the intelligentsia. 
The union seeks power in order to achieve 
a better wage and an improved status, but 
it is not incompatible with the American 
system of free enterprise. Indeed, by giv- 
ing a moral meaning to the corporation and 
to society, it may be considered “the con- 
servative force of our time.” Whether or 
not the Commons-Perlman theory is still 
valid—and a recent symposium of the 
Industrial Relations Research Association 
seemed unable to agree entirely on this 
point—it does not venture far into the 
hazardous business of prophesy. But surely, 
if a theory or philosophy is to justify itself, 
forecast 


it must include some reasonable 
of the future. 
It is Dr. Tannenbaum’s thesis that the 


relationship of the owner or stockholder to 
the corporation, like that of the worker, 
has become a purely pecuniary one, carry- 
ing with it neither authority nor responsi- 
bility. “This anomalous outcome, in which 
neither owner nor laborer has any moral 
identification with his source of livelihood, 
is not durable.” The trade union is the 
workers’ unwitting attempt to escape the 
individualism resulting from this situation. 
Furthermore, the continuing growth and 
concentration of corporate power has made 
necessary an equivalent labor power in the 
national union. Such concentration of power 
has aggravated the difficult problems of 
irresponsible strikes, jurisdictional disputes, 
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monopoly, and has bestowed on the union 
great power over the lives of its members. 
As yet no adequate procedures have been 
developed to protect the various rights in- 
volved. The author asserts that for sur- 
vival, the union must be more than a mere 
bargaining device—it must serve the demo- 
cratic tradition on which it rests. 


Offsetting the evidences of irresponsibility 
is the union’s challenge to management pre- 
rogatives, for this implies an increasing 
concern with and responsibility for the suc- 
cess of the industry. The alternative—state 
ownership and control—is rejected as essen- 
tially a political solution which will lead 
to bureaucracy, to the loss of the automatic, 
impersonal controls of competitive industry, 
and eventually to the police state. Indus- 
trial society is too complicated to be handled 
by purely political means. In the American 
system the corporation and the union will 
ultimately merge in common ownership and 
endow men with rights and duties recog- 
nized by all. 


One may differ, as no doubt many will, 
with certain aspects of Dr. Tannenbaum’s 
treatment of his subject. Business agents, 
and many employers as well, will question 
the sociological concept of the workers’ 
“craving for moral status.” In their ex- 
perience, workers’ interest in union meet- 
ings is better when the subject is wages. 
On the other hand, the history of certain 
unions seems to indicate that the trade 
union can raise its outlook above the pay 
envelope to broader considerations of citizen- 
ship. In any event, Dr. Tannenbaum sug- 
gests that the objective of status was often 
an unconscious one: workers did not always 
identify their needs. It does not necessarily 
follow that psychological needs did not exist. 


Others may feel that the author, in his 
unequivocal repudiation of state control, 
overlooks the beneficient possibilities of 
government participation. In the field of 
social security, for instance, and in other 
areas as well, government is surely in a 
position to render services to industry which 
neither union nor management can perform 
as well. No doubt British trade unionists 
will vigorously deny that their experiment 
in political control can ever lead to the 
police state. Certainly it is difficult indeed 
to imagine the British people under the heel 
of a dictator. But before dismissing the 
point entirely, it is well to remember that 
the British labor movement is not neces- 
sarily attached permanently to socialism. 
Dr. Tannenbaum points out that it is the 
British and Russian experiments that are 
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on trial, not the industrial system which 
has proved its value over 150 years. 
Judging from management’s persistent 
and determined defense of its prerogatives, 
no small protest will be raised also by the 
idea that labor should share in the major 
decisions of industry. But already union 
members are substantial owners in many a 
successful enterprise, and as widely accepted 
an economist as Professor Slichter has 
characterized increasing participation by 
unions as a “wholesome condition.” 
When all reservations have been made 
regarding Dr. Tannenbaum’s views, the 
fact remains that he has performed a serv- 
ice which needed doing. Accepting the 
valuable basic concepts of the Commons- 
Perlman theory, he has supplemented them 
with historical and sociological ideas which, 
to say the least, are suggestive. His more 
important contribution, perhaps, has been 
to open up a wider view of the possibilities 
than many people have been considering. 
In view of the astounding chapter which 
has been added to American labor history 
during the past decade and a half, it would 
be strange indeed if it were not possible 
now to see trends which were obscure or 
invisibile in 1928. Looking back on those 
fifteen years, it is clear that although Amer- 
ica may no longer be revolutionary, neither 
is it static. Any theory which seeks to 
explain the American labor movement must 
recognize that it is soundly rooted in human 
needs and is a vital, dynamic and construc- 
tive force in the nation. Dr. Tannenbaum 
has brought to the task insights gained 
from a wide experience in the social sciences 
and, above all, a bold and imaginative point 
of view. 
—Arthur F. Allen 


Fair and Equitable Pay 


The AMA Handbook of Wage and Salary 
Administration. Edited by M. Joseph Dooher 
and Vivienne Marquis. American Manage- 
ment Association, 330 West 42nd Street, 
New York 18, New York. 1950, 412 pages. 
$7.50. 

This is a book written by many authors, 
each an expert in his field. It is arranged 
in ten parts covering all the intermediary 
subjects from the basic principles of wage 
and salary administration to simplification 
of existing programs. The need for scientific 
wage determination in every business is a 
well-established fact, and while the proper 
answer is particularly important because of 
the significance of the program to the in- 
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dividual employee in terms of take-home 
pay, morale, public satisfaction and per- 
formance, it is also important to manage- 
ment in terms of fair and equitable salaries 
expended in return for services received. 
As industrial hiring is stepped up, the need 
for sound advice in the whole area discussed 
by the contributors to this book becomes 
acute. The thirty-four discussions which the 
editors collated in varying numbers under 
the ten main divisions treat two problems to 
which the authors have found a practicable 
solution. 
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Comprehensive Survey of Arbitration . . . 
This article presents the results of a survey 
conducted by UCLA’s Institute of Indus- 
trial Relations, in which 528 participants, 
including experienced representatives of ar- 
bitration, management and the unions, were 
invited to air their views on the arbitration 
of labor-management disputes—Warren and 
Bernstein, “A Profile of Labor Arbitration,” 
Industrial and Labor Relations Review, Janu- 
ary, 1951. 

Labor Injunctions—Los Angeles County 
. - - Results of another survey—also con- 
ducted by the Institute of Industrial Rela- 
tions—which covered the workings of the 
labor injunction over a five-year period are 
published in a recent law review article. It 
is written by two members of the staff of 
the institute—Aaron and Levin, “Labor 
Injunctions in Action: A Five-Year Survey 
in Los Angeles County,” California Law 
Review, March, 1951. 

The “Big Case”—Procedural Technique 
. .- Pretrial, as well as trial, procedures 
in so-called Big Cases in antitrust litigation 
are discussed. Development of procedure 
patterns in three typical cases are compared. 


—McAllister, “The Big Case: Procedural 
Problems in Antitrust Litigation,” Harvard 
Law Review, November, 1950. 

Motor Carrier Definition . . . The “pri- 


mary business” test, the “for compensation” 
test and the private carrier definition itself 


‘are given consideration by the author.— 


Coggins, “The Private Motor Carrier Defi- 
nition of the Interstate Commerce Act: 
An Economic-Legal Battleground,” George 
Washington Law Review, October, 1950. 


Music to the Composer’s Ears 
ASCAP’s “beneficial” violations of the 
Sherman Act “to aid individual composers 
in the enforcement of the copyright-law 
provisions that made it possible for them 
to obtain their just reward” are justified 
by a Nebraska attorney in this article— 
White, “Musical Copyrights v. The Anti- 
Trust Laws,” Nebraska Law Review, No- 
vember, 1950. 

Federal Control over State Banks . 
Differences in reserve requirements, if 
they should affect the national economy 
adversely, weaken the Federal Reserve Sys- 
tem and impair its ability to control money 
and credit, might cause Congress to legis- 
late for federal control over reserves 
of state banks.—Ramsey, “Federal Control 
over Reserves of State Banks,” Columbia 
Law Review, December, 1950. 


Timely Topics . The United States 
patent system in the light of atomic-energy 
enterprise is studied by Boskey, “Operation 
of the Patent Provisions of the Atomic 
Energy Act,” Journal of the Patent Office 
Society, November, 1950. 


Unfair competition, as it relates to pro- 
gram content in radio and television, is the 
subject of a two-part article—Warner, 
“Unfair Competition and the Protection of 
Radio and Television Programs,” Washing- 
ton University Law Quarterly, June, De- 
cember, 1950. 





THE DEVELOPING LAW—Continued from page 408 





State’s prerogative of force than can their 
opponents in their controversies.” 

But, for Holmes, it made no sense to out- 
law the patrol, per se. While agreeing that 
force and intimidation should not be allowed, 
Holmes pointed out that the decree he rec- 
ommended had itself contained a prohibi- 
tion against force and intimidation. If the 
pickets should be guilty of such conduct, 
they could be punished under the general 
prohibition; there was simply no necessity 
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of an express and specific prohibition against 
picketing, if it was force and intimidation 
that the court was interested in stopping. 
For a man with so much contempt as 
Holmes displayed for logic-chopping, this 
was indeed a neat piece of casuistry. The 
fact is that the majority specifically prohib- 
ited picketing for the very reason that some 
might fail to agree that picketing was per se 
intimidatory. The majority had specifically 
found the picketing intimidatory, but Holmes’s 
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own opinion indicates why it was neverthe- 
less necessary for the majority to enjoin it 
notwithstanding the generalized prohibition 
against force and intimidation. For as 
Holmes put it: “It appears to me that the 
judgment of the majority turns in part on 
the assumption that the patrol necessarily 
carries with it a threat of bodily harm. That 
assumption I think unwarranted. ... Fur- 
thermore, it cannot be said, I think, that 
two men walking together up and down a 
sidewalk and speaking to those who enter 
a certain shop do necessarily and always 
thereby convey a threat of force.” In such 
circumstances it can scarcely be surprising 
that the majority, finding picketing intim- 
idatory, should still feel it necessary to en- 
join it specifically. If Holmes thought 
picketing not necessarily intimidatory, certainly 
the union engaging in picketing would not 
have found it so and would have continued 
the picketing notwithstanding the injunc- 
tion against force and intimidation. Then 
a contempt action might have been neces- 
sary, and new problems would have been 
raised as to whether the continuation of 
picketing was a violation of the decree. 


ERE, of course, is an interesting twist. 

Holmes and those “liberals” who criti- 
cized “blanket” equity orders are in the posi- 
tion, in criticizing the decree in Vegelahn v. 
Guntner, of arguing in favor of a decree which 
would have been so broad as to raise real 
problems at the contempt stage. The deci- 
sion of the majority precluded such prob- 
lems; it addressed itself specifically to the 
unlawful act condemned by the court as 
intimidatory. 


But Holmes did not stop after disagree- 
ing with the court as to the nature and 
character of picketing. He went on at con- 
siderable length to create some of the finest 
language to be found in the law reports. 
The reference here is to his rolling periods 
about “grounds of justification and social 
policy,” “free struggle for life,” and, most 
widely quoted by Holmes’s devotees: “It 
is plain from the slightest consideration 
of practical affairs, or the most superficial 
reading of industrial history, that free com- 
petition means combination, and that the 
organization of the world, now going on 
so fast means an ever increasing might and 
scope of combination. It seems to me futile 
to set our faces against this tendency. Whether 
beneficial on the whole, as I think it, or det- 
rimental, it is inevitable, unless the funda- 


mental axioms of society, and even the 
fundamental conditions of life, are to be 
changed.” One more passage must be quoted : 
“One of the conflicts out of which life is 
made up is that between the effort of every 
man to get the most he can for his services, 
and that of society, disguised under the 
name of capital, to get his services for 
the least possible return. Combination on the 
one side is patent and powerful. Combina- 
tion on the other is the necessary and de- 
sirable counterpart, if the battle is to be 
carried on in a fair and equal way.” 

All this language was directed to a single 
point—namely, that the majority was out of 
order in attempting to suppress unioniza- 
tion. Now, of course, the Massachusetts 
Supreme Judicial Court was no great friend 
of the unions; but it is submitted, Judge 
Holmes to the contrary notwithstanding, 
the antipicketing decree in Vegelahn v. Gunt- 
ner was no more a union-busting decree 
than the one issued in Sherry v. Perkins,” 
in which case Judge Holmes concurred. 
Furthermore, it is entirely obvious from the 
parts of the majority opinion already quoted 
that the Massachusetts court recognized a 
right in workingmen to combine together 
and to withhold their services in concert. 
All that the majority had prohibited was 
coercive interference with the right of other 
workers to make a choice contrary to that 
made by the strikers. 


Apparently in an effort to prove that the 
strikers were efhgaging in justified action, 
Holmes referred to the fact that the com- 
mon law permitted one man to set up a 
business in competition with another, even 
in an area in which only one such business 
could be supported. The aim in setting up 
such a business, Holmes said, and here, of 
course, he was not speaking accurately, is 
“to ruin some.one already there.” 


To this the majority might readily have 
replied. Of course the common law accepts 
as justified the doing of harm to another, 
so long as the person responsible for the 
harm is pursuing a legitimate interest of his 
own. But the real issue in the case posed 
by Holmes, at least in terms of Vegelahn v. 
Guntner, is whether the person setting up 
the new business would have a right at 
common law to take customers from the 
established business by threatening them 
with harm if they did not switch their pa- 
tronage.* The common-law answer to this 
question is clear: Any kind of fraud, mis- 
representation, passing off and, certainly, vio- 
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lence or threats thereof would be tortious 
as unfair competition at common law.” 
Here again one is compelled to question the 
cogency of the opinion of the “Great Dis- 
senter” in Vegelahn v. Guntner. The ma- 
jority might have said that the strikers 
had a good common-law right to leave work 
in concert, just as the businessman had a 
right to set up a competing business, but 
that neither had a right to use force or fraud 
to injure either the public in general or the 
acting party’s opposite number in a trade 
dispute. 


Conclusion 


The majority in Vegelahn v. Guntner found 
the picketing to be inherently coercive, in- 
timidatory, and an effective negation of the 
common-law right of the employer to hire, 
and of workers to be hired, at mutually sat- 
isfactory wages. Holmes differed straight- 
forwardly with the majority’s conclusion 
that picketing is inherently coercive, but, 
instead of explaining the factual basis of 
his difference of opinion, he spent the bulk 
of his dissent in arguing points not really 
in issue, at least as regards the injunction 
against the picketing. 

The majority opinion has for the last 
twenty years or so been the target of con- 
tinual criticism, especially among teachers 
of labor law. Some of these critics deplore 
the decision because they think with Holmes 
that picketing is not inherently intimidatory 
or coercive; others, while agreeing that pick- 
eting is intimidatory, because they feel that 
the courts should have waited for the leg- 
islature to take a position on the question 
whether this “new” form of coercion should 
be permitted. 

As to the former criticism, the position of 
the present writer and the reasons for that 
position have been spelled Sut at some 
length in the preceding two installments of 
“The Developing Law,” where extended at- 
tention has been given the objects, nature 
and effect of picketing. The conclusion of 
these articles is that most picketing—for 
practical purposes, all picketing—is usually 
coercive and, in the case of picketing ad- 
dressed as in Vegelahn to nonstrikers and 
striker-replacements, plainly intimidatory. 

The second criticism is vastly more diffi- 
cult to deal with, calling as it does for an 
exhaustive discussion of political theory, 
the nature of representative government and 


the role of the common law therein—all of 
which is patently beyond the scope of this 
article. The authority criticizing the ma- 
jority opinion in Vegelahn on the “judicial- 
legislation” ground is eminent, and yet the 
extension of common-law doctrine involved 
in Vegelahn, if any, seems minor enough to 
render the criticism of “judicial legislation” 
hardly appropriate. After all, the court 
merely held that picketing, as an intimida- 
tory act, should suffer the same fate as all 
other intimidatory conduct used by people 
to serve their own economic interests. True, 
there are those who differed, then and now, 
as to the conclusion with respect to the 
intimidatory nature of picketing; but it 
seems unjustified to accuse the Massachu- 
setts Supreme Judicial Court of havirg 
legislated merely because it found that picket- 
ing is intimidatory and then proceeded to 
hold that, like all other intimidatory action 
interfering with a legally protected right, 
it was tortious. Even the Mogul case,” so 
often cited to “prove” that Vegelahn was 
wrongly decided at common law, seems scarce- 
ly in point. There a combination of ship- 
owners, in an attempt to squeeze out a 
competing shipowner, (1) gave rebates to 
shippers who boycotted the competitor and 
(2) refused to do any shipping for anyone 
who dealt with the competitor. Of course 
this 1892 decision by the British House of 
Lords refusing to hold such conduct unlaw- 
ful was flatly in conflict with the United 
States policy, expressed in the Sherman 
Act, and currently in force when Vegelahn 
was decided in 1896. But, aside from that 
point, the fact must be noted that the com- 
bination in Mogul took no physically intim- 
idatory or coercive action such as was found 
to exist in Vegelahn. Had the workers in 
Vegelahn merely refused to perform services 
for those who continued to deal with the 
struck employer, then, perhaps, the Mogul 
case would be in point. But, as matters 
stood, that case was simply not relevant— 
unless, of course, the majority in Vegelahn 
had failed to find the picketing physically 
intimidatory. Once this finding of physical 
intimidation was made, the Mogul case, with 
its finding that economic coercion is privi- 
leged in a trade dispute, became irrelevant. 
The Sherman Act, with which Hobmes was 
completely out of sympathy, was America’s 
direct answer to the cartel-minded House of 
Lords. Vegelahn v. Guntner dealt with a dif- 
ferent problem. 





15 See the works cited in footnote 7. 
1% Mogul Steamship Company v. McGregor, 
Gow & Company, Court of Appeal [1889]. L. R. 
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23 Q. B. D. 598; aff'd, House of Lords [1892] 
A. C. 25. For analysis of this case, see Gregory, 
Labor and the Law, pp. 31ff. (1949). 
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News of Work 
and Working People 








Readin’, 'Ritin’ and Overtime 
Teachers are spending an average of 47.9 
hours a week at their task of training young 
America. The figure was shown by a recent 
survey conducted by the National Education 
Association. The teacher averages only 32.3 
hours “on duty,” but works up to the higher 
figure by putting in his or her own time on 
correcting papers, preparing classes, making 
out records and sponsoring extracurricular 
activities. And this does not even include 
time spent taking part in nonschool organi- 
zations such as parent-teacher associations 
and voluntary community services. The 
average teacher puts in about four more 
hours a week in this type of activity. 


No Square Peg in Round Hole 

The United States Signal Corps and the 
CIO Communications Workers of America 
have worked out a joint program for maxi- 
mum utilization of special skills of telephone 
workers inducted into the armed services. 
Local officials of the union closest to the 
inductee, knowing most about his special 
technical skills, will prepare a statement 
listing those skills and the military jobs 
the inductee is best qualified to handle. The 
inductee turns this statement of experience 
over to military personnel at the time he 
receives his classification interview at the 
reception center. 

His special qualifications are then checked 
with needs for those skills, and wherever 
possible, he is placed where his skills can 
best be utilized. CWA President Joseph 
A. Beirne said: “This program is designed 
to help place square pegs in square holes, 
round pegs in round holes. In launching 
this program, we hope to be able to do our 
part in helping to maintain a military ma- 
chine able to ward off any threat to our 
national security.” 

Major General K. B. Lawton, Acting Chief 
Signal Officer of the Army, added: “The pur- 
pose of this program is to place the indi- 
vidual who enters the Army in the same 


Rank and File 


skilled job at which he was employed as a 
civilian. The individual gets the benefit of 
serving in his chosen field, the field with 
which he is thoroughly familiar. The Army 
gets the advantage of his skill, training and 
experience as a Civilian.” 


Liberalize Colorado Laws 


Recently approved legislation in Colorado 
increases benefits under both the workmen’s 
compensation and occupational disease laws, 
and brings volunteer civil-defense workers 
within the scope of the compensation act. 
Maximum weekly compensation payments 
rise to $28, and there are increases in the 
over-all maximum figures. The total paya- 
ble in any permanent partial disability case 
is now $7,280 (but only half that amount 
if the partial disability is temporary). The 
limit of $8,764 for death as the result of an 
injury also applies in case of death or disa- 
bility from occupational disease, other than 
silicosis and asbestosis. 


New York Amends 
Unemployment Insurance Law 

The tax-credit plan under the present 
New York Unemployment Insurance Law 
has been repealed and an entirely new ex- 
perience-rating system has been enacted. 
Under the new system, contributions rates 
during 1952 will range between 1.7 per cent 
and 2.7 per cent, and after 1952 it will be 
possible for an employer to be assigned a 
zero rate. 


Labor Supply Tightens 
As Employment Rises 

Rapidly increasing manpower require- 
ments for defense and seasonal jumps in 
construction, trade and nonmanufacturing 
activities have added up to a sharp tighten- 
ing of the labor supply and increased em- 
ployment in most of the major labor market 
areas. An added menacing result was an 
increasing shortage in key occupations. 
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Only thirty-two out of 151 areas sur- 
veyed last March by local employment offices 
(federal service) had either moderate or 
substantial labor surpluses. Of the other 
areas, fifty-eight were classified as having 
tight or balanced labor supplies and sixty- 
one as having only slight labor surpluses. A 
survey taken in January showed that thirty- 
eight areas had balanced labor supplies, 
sixty-eight had slight surpluses, and forty- 
five had either moderate or substantial labor 
surpluses. : 

From March to April, there was a fifteen 
per cent increase in skilled-worker shortages. 





Occupations where needs were greatest 
were skilled machinists, tool and die makers, 
sheet metal workers, welders, aircraft as- 
sembly workers, airplane mechanics and re- 
pairmen, draftsmen, and mechanical and 
electrical engineers. 

Factory hiring in March stayed at the 
high rate of the preceding months of 1951. 
Layoffs, unchanged from February, were at 
the lowest rate for the month since World 
War II, but the number of workers quitting 
factory jobs rose strongly. 

Hiring was on the rise in metals and 
metal products and in lumber and other 
work related to construc- 
tion. Military orders and 





HOPES TO LIVE LONG ENOUGH 





JOHNNY HAY of Fort Worth, an “average taxpayer,” 
looks at a check for $18.50, one week's taxes, as he con- 
templates the $34,743.24 that he will have to pay in taxes 
before he retires at sixty-five. 
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the seasonal boost in con- 
struction accounted for these. 





Future Imperfect 


The average man was 
back in the news last month, 
this time as a taxpayer. The 
whole thing started with a 
story in TAxes—The Tax 
Magazine that described an 
“average man” as twenty- 
nine years old with dn an- 
nual income of $4,300, then 
went on to tally the various 
taxes that he would pay for 
the rest of his life. The tax 
bill totaled up to a stagger- 
ing $34,743.24. 


Then the average tax- 
payer was discovered. Bill 
Morrison, business editor 
of the Fort Worth Press, 
found that Johnny Hay, 
city-employed draftsman 
and part-time cartoonist, fit 
the average measures pretty 
closely. Mr. Average is 
pictured at left looking at 
a check for one week’s taxes 
—$18.50. The expression on 
his face as he contemplates 
the amount may also be 
average, 

The Taxes article said 
the average taxpayer, be- 
sides having an annual in- 
come of $4,300 and being 
twenty-nine years old, is 
married, has two children 
and owns a low-horsepower 
car and a mortgaged home. 
He smokes a package of 
cigarettes a day. 


June, 1951 @ Labor Law Journal 














Johnny Hay of Fort Worth gets $3,408 
from the city and boosts his income to 
$4,300 by night work at home as a car- 
toonist. He is married, has two children 
and drives a 1948 Chevrolet. He has about 
$2,500 invested in his three-bedroom home 
and smokes only slightly more than a pack 
of cigarettes a day. 

The table below shows what an average 
taxpayer can expect to pay before he retires 
at the age of sixty-five. 


What It Costs to Be an Average American 


Federal income tax $15,684.00 
Social security tax 3,573.00 
Sales tax (Illinois) 2,035.00 
Auto license taxes 738.00 
Auto excise taxes 715.75 


Gasoline taxes, federal and state 842.40 
Lubricants excise tax 28.05 
Cigarette taxes, federal and state 1,117.00 


Liquor tax 972.00 
Real property tax 7,200.00 
Personal property tax 720.00 
Telephone tax 267.84 
Home appliances tax 75.00 
Luxury taxes 342.00 
Admission tax 187.20 
Transportation tax 246.00 
PARTIAL TOTAL OF TAXES $34,743.24 
ToraL EARNINGS $154,800.00 


Taken together, the taxes that Johnny 
Hay, average taxpayer, will pay before he 
retires at sixty-five add up to eight years’ 
total earnings. The only ray of hope for 
him is that when he does reach retiring age 
he can start collecting social security. 


New Price Regulation 
Should Restore Cost-Price Ratio 
Ceiling Price Regulation No. 22, issued 
April 25 by the Office of Price Stabili- 
zation, and effective May 28, will affect 
about 75,000 manufacturers in specific lines, 
whose products have an estimated annual value 
of about seventy billion dollars. Price Stabili- 
zation Director Michael V. DiSalle, in an- 
nouncing the regulation, said: “We believe 
that this regulation will accomplish three 
important objectives: it will grant relief to 
manufacturers who need it under the gen- 
eral freeze order; it will roll back margins 
which were widened after the outbreak of 
the Korean war; and it will restore more 
normal cost-price relationships in industry.” 
While CPR 22 permits addition of in- 
creases in payrolls and materials costs— 
mostly up to December 31, 1950, but in 
some cases to March 15, 1951—it does not 
allow the addition of increased costs for 
general overhead and administrative ex- 
penses, sales promotion, advertising or even 
overtime pay. “Fringe” wage costs, such as 
pensions and other employee welfzre pay- 





1950 Corporation Profits 


Profits ran high for manufacturing cor- 
porations in 1950, according to combined 
quarterly estimates by the Securities and 
Exchange Commission and the Federal 
Trade Commission. Their report disclosed 
that the 1950 net income of the corporations 
before payment of federal taxes was sixty- 
one per cent higher than in 1949, or $23.2 
billion compared with $14.4 billion. 

Net income after taxes was estimated at 
about $12.9 billion, or forty-three per cent 


more than in 1949. Provision for federal 
taxes increased from $5.4 billion in 1949 to 
$10.4 billion in 1950, as a result of both 
higher net income and the new income and 
excess profits effective during the year. 
Sales in 1950 are estimated to have been 
seventeen per cent above 1949, while costs 
and expenses rose only thirteen per cent. 

The main financial statistics for the past 
four years are compared in the following 
table: 


ALL MANUFACTURING CORPORATIONS 


(Dollar amounts in billions) 


Sales 
Costs 
Net operating profit. 
Other income or deductions—net 


Net income before federal taxes 
Provision for federal income taxes 


Net income after taxes ....... 
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1947 1948 1949 1950 
. $150.7 $165.6 $154.9 $181.9 
134.3 147.3 140.5 159.2 
16.4 18.3 14.3 22.7 
e 1 a 6 
16.6 18.4 14.4 23.2 
6.4 6.9 5.4 10.4 
10.1 11.5 9.0 12.9 
3.7 4.3 4.5 5.6 
6.7¢ 7.0¢ 5.8¢ 7.1¢ 
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ments, usually regarded as part of the nor- 
mal payroll expenses, are permitted. 

OPS has said that other wholesalers and 
retailers will be brought under similar rules. 
In addition to the major production cate- 
gories covered by CPR 22, manufacturers 
of machinery, cotton textiles, apparel and 
shoes will soon be covered by three new 
regulations to control manufacturers’ prices. 
While appeals for special “hardship” cases 
are provided, no individual concern covered 
by CPR 22 may increase prices above pres- 
ent ceilings without first notifying OPS fif- 
teen days in advance of such intention. 
Each request will be reviewed and dis- 
allowed if not justified. The new order 
covers such items as radios, television sets, 


Metals Lead Increases 
in California Employment 
Eight metal-working industries 








aircraft, 
machinery, fabricated metal products, primary 
metal.industries, electrical equipment, motor 
vehicles, instruments and related products, 





and private shipbuilding and repairing—ac- 
counted for eighty per cent of a sharp in- 
crease in manufacturing employment in 
California between March, 1950, and March, 
1951. The increase during this period totaled 
145,000 wage and salary workers, with the 
largest gain—sixty-three per cent—in aircraft. 

In plants turning out electronic products, 
television sets and other electrical equip- 
ment, employment advanced forty-seven per 





refrigerators, washing ma- 
chines, ranges, many build- 
ing materials, hardware, tires 
and rubber products, most 
chemicals, paper and paper 
products, many items in 
the textile field, and a wide 
range of processed foods. 

Major products already 
covered, and thus exempt 
from CPR 22, include pas- 
senger cars, wool yarn and 
fabrics, wool carpets, house- 
hold soaps and cleansers, 
petroleum products, cattle 
hides, fats and oils, and 
coal. The new order is ex- 
pected to bring about, in 
some instances, lower prices 
from one manufacturer to 
another. For example, auto- 
mobile prices have been 
fixed and the ceiling ex- 
tended to at least June 1, 
when they may be reviewed. 
If it is found that prices for 
materials and parts paid by 
automobile manufacturers 
have been lowered by rea- 
son of CPR 22, this would 
be reflected in any revision 
of the present automobile 
price regulation. 

Said Mr. DiSalle: “This 
regulation, we felt, was ur- 
gently needed. For one 
thing, many companies in- 
creased their prices beyond 
the point which increased 
labor and material costs 
could justify. These prices 
could and will be rolled 
back.” 
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NEW ADMINISTRATOR NAMED 


Acme 


EDWIN T. GIBSON, executive vice president of General 
Foods Corporation, New York, has taken over the job 
of Defense Production Administrator. 
liam H. Harrison, who announced at a news conference 
that barring all-out war the nation is going to get by 
without a serious consumer goods shortage. 


He succeeds Wil- 
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cent in the period; machinery plant employ- 
ment went up forty-one per cent; and the 


rise in fabricated metal products was more 
than twenty-nine per cent. 





LOVE ON THE DOLE 


(Recent cases of unemployment benefit claims resulting from marital or romantic 
upsets, as reported by CCH UNEMPLOYMENT INSURANCE REPorTS) 








The Love Interest 


The Law Reference 





A waitress left a large city with her 
husband to go to his rural home. 

A woman living apart from her hus- 
band quit work to move to the 
town where he was and attempt a 
reconciliation. 

A woman got a company doctor’s 
certificate granting her three 
weeks’ leave for illness. She spent 
the time driving across the conti- 
nent to marry a sailor, and was 
fired. 

A bride of two weeks was fired be- 
cause a rival for her husband's 
affections kept making scenes in 
the restaurant where she worked. 

Having wife trouble, a man post- 
poned a job interview, saying he 
was going to the doctor. The 
company caught the lie after hiring 
him, and fired him. 

A worker quit so he and his wife 
could move from their undesirable 
neighborhood, where she had been 
attacked. 

When her husband quit to look for 
work in another community, a 
woman quit her job and went 
with him, 

Although she knew she could not 
live with him, a woman quit to 
be near the post where her drafted 
husband was stationed. 


A waitress refused a night job be- 
cause her husband worked days. 





She had made a diligent effort to 
find work, and got benefits. 

She got her husband back, but she 
didn’t get benefits. 


She had 
pany’s rules and the state laws, 
and got benefits. 


This was hardly the bride’s fault. 
She got benefits. 


The lie was told before he was em- 
ployed, so it was not misconduct 
connected with his work. He got 
benefits. 


Women are apt to be attacked in 
any city, 
No benefits. 


There was no substantial reason for 
the move, and she didn’t get com- 
pensation. 


She did 
leaving. 


Her preference, though understand- 


able, was 


Tenn. { 8109.02 


Wis. { 8205.20 


complied with the com- Ta. J 8106.18 


Ohio { 8249.15 


Wis. # 8205.11 


Wis. J 8205.22 


said the Commission. 


Calif. { 8650.13 


not have good cause for| Calif. J 8650.13 


Wash. J 8196.02 
benefits. 


personal. No 








EQUITY VERSUS TAFT-HARTLEY INJUNCTIONS— 
Continued from page 458 





trol over its own actions since no Norris- 
La Guardia Act necessarily bars the state’s 
way? In the latter (minor) aspect, the 
Supreme Court will undoubtedly uphold 
“bullet” injunctions in the federal juris- 
diction although, again, the Norris-La 
Guardia Act enters as a possible bar when 


Rank and File 


a “labor dispute” is involved. The language 
in these 1950 decisions, however, is strong 
enough to warrant a statement that the 
Supreme Court will not permit the Norris- 
La Guardia Act to overcome a positive 
mandate of Congress in the criminal field: 


[The End] 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought in 
economic, legal, and accounting principles related to all 
federal and state taxation. . . . To this end it contains 
signed articles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and admin- 
istrative rulings relating to tax laws, and other tax in- 
formation, book reviews, etc. . . . The editorial policy 
is to allow frank discussion of tax issues. Subscription 
rate—$6 for 12 monthly issues. Write for sample copy. 


Recent Tax Topics: 


Refund suits 

Section 45 

Alimony trusts 

Oil and gas lease taxes 
Excess ptofits tax : 
Estate planning 

Voluntary disclosures 

Involuntary conversions 

Tax advantages of gifts 








Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate and 
facilitate the exchange of professional views in a highly 
specialized field of law. Each issue presents signed arti- 
cles—by specialists, public officials, and other authorities 
—on legal problems involved in the preparation, pack- 
aging, labeling, storage, and distribution of foods, with 
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Insurance Law Journal 


Month after month, this helpful magazine presents timely 
articles on pertinent subjects of insurance law, digests of 
recent decisions, comments on pending legislation, rulings 
of state commissioners and attorneys general, and other 
features reflecting the changing scene of insurance law. 






Law 
Journal 


eye ce te 
’ 








jee 

















The Journal is edited exclusively for insurance law men, mao 
by insurance law men. Emphasis is on the insurance law . 
fields of Life, Health and Accident, Fire and Casualty, Tre 2 
Automobile, and Negligence. Issued monthly; subscrip- es 
tion rate—$10 a year, including a handsome binder for 
permanent filing of each monthly issue for a year. Send Recent Issues Discussed: | 
for a sample copy. @ Dram shop legislation { 
1 @ Excess liability 
All Published by @ Unlicensed insurers 
pe Misstatement of age , 
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A LOOK BACK 


—to June 3, 1918 


AN INTRINSIC PHASE of the 
development of labor law in this country has been the Supreme 
Court decisions passing on the constitutionality of federal laws 
contended to be infringments on the power of the states to 
regulate local matters. The federal government’s power to 
regulate employment practices within the states is based on 
the constitutional power of Congress to regulate interstate 
commerce, which has been defined as the power “to prescribe 
the rule by which commerce is to be governed,” and has been 
held to have “no limitations, other than are prescribed by the 
constitution.” This interpretation of the Commerce Clause has 
been recognized since it was so expressed in Gibbons v. Ogden 
in 1824, and under it the regulation of employment practices of 
manufacturers whose goods are shipped interstate has been 
considered a valid power of the Congress. Nevertheless, that 
such regulation is an unwarranted extension of the commerce 
power and was never intended by the framers of the Constitu- 
tion has been the principal argument against the constitution- 
ality of federal labor laws since they were first enacted. 


On JUNE 3, 1918, the advocates of 
“states’ rights” won out—in a bare five-to-four decision—in the 
case of Hammer v. Dagenhart, in which the constitutionality of 
a 1916 law prohibiting interstate shipment of goods produced 
by companies employing children was questioned. The major- 
ity opinion in this case, in declaring the law unconstitutional, 
looked to its purpose: “The act in its effect does not regulate 
transportation among the states, but aims to standardize the 
ages at which children may be employed.” Furthermore, said 
the decision, interstate shipment subsequent to production had 
nothing to do with the harm sought to be prevented, since the 
harm had already been done; on the other hand, in the case of 
adulterated food, for example, where the product was in it- 
self harmful, legislation prohibiting its shipment prevented its 
causing injury. 


Tue DECISION in Hammer v. 
Dagenhart was never followed, and it was finally overruled in 
1941, in a case dealing with federal regulation of wages and 
hours under the Fair Labor Standards Act. Its results were 
important and far-reaching, however, for not only did it point 
up the fine distinctions on which turn this whole sphere of 
federal legislation, but it resulted in a long period of futile 
attempts to devise another means of regulating child labor, and 
it set back the accomplishment of this aim some thirty years. 
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